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General Information for Individuals With Disabilities

The Court System has adopted a policy of non-discrimination in both employment and in
access to its facilities, services, programs and activities. Individuals with disabilities who
need accommodation in order to have access to court facilities or to participate in court
system functions are invited to request assistance from court system staff. Individuals
(not employed by the court system) with disabilities who believe they have been
discriminated against in either employment or in access may file a grievance through
local court system officials. Those who need printed material published by the court
system in another format or those who have general questions about the court system's
non-discrimination policies and procedures may contact the Office of the Executive
Secretary, Supreme Court of Virginia, 100 North Ninth Street, Third Floor, Richmond,
Virginia 23219. The telephone number is 804/786-6455; communication through a
telecommunications device (TDD) is also available at this number.
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The Honorable Leroy R. Hassell, Sr.
Chief Justice

Supreme Court of Virginia

100 North Ninth Street

Richmond, Virginia 23219

Dear Chief Justice Hassell:

On behalf of the Commission on Virginia Courts in the 21st Century: To Benefit All, To
Exclude None, it is my privilege to present our final report.

The report reflects the Commission’s vision for the future of the Commonwealth’s
judicial system. We have endeavored to fulfill our charge to identify the challenges and
opportunities that will confront the system in 2016 and beyond, and to make
recommendations to continue its effective delivery of justice to all future Virginians.

We organized our recommendations according to the Vision Statements of Virginia’s
Judiciary. These Statements, which were developed by the Commission on the Future of
Virginia’s Judicial System (the first Futures Commission), provided aspirational guidance
for our work.

Our recommendations are based on the study and analyses of our Task Forces and their
subcommittees. Many of our recommendations reflect changes in our society since the
report of the first Futures Commission. Other recommendations are repeated from the
report of the first Commission based on our updated work. Some recommendations
incorporate significant departures from our current system. In making such
recommendations, we mean no criticism of any aspect of our system which is a model for
the administration of justice. The recommendations reflect our judgment as to how to
best realize the visions of the judicial system in the future.

We have included the reports of our subcommittees and Task Forces as an appendix to
our report. In adopting the recommendations in our report, the Commission did not
formally adopt any of the underlying reports. However, the Commission felt that the vast
amount of information compiled in the reports and the analyses contained in them would
be beneficial to those who will determine the implementation of our recommendations.



We set the ambitious goal of completing our work in one year. We were able to do so because
the members of the Commission and its Task Forces gave generously of their time and talents.

In reviewing our work, we found that in addition to the time members devoted individually to
research and preparing reports, the various work groups of the Commission held 134 well-
attended meetings. Our deliberations were noteworthy for collegiality, professionalism and a
shared commitment to the administration of justice. It has been an honor to chair this remarkable
group of judges, lawyers, law professors and lay members.

We were deeply saddened in the course of our work by the untimely passing of the Honorable
Randall G. Johnson of the Circuit Court of the City of Richmond. Judge Johnson ably chaired
the Task Force on the Administration of Justice notwithstanding his declining health. As he was
a model jurist, so also was he an inspiration to us by his dedication to the work of the
Commission and the Virginia judicial system. To his memory and in his honor, we dedicate this
report.

We are indebted to all who participated in the important work of this Commission. Special
recognition must be paid to Tom Diggs, assistant to the Commission. Tom’s diligence was
surpassed only by the excellence of his work, the thoroughness of his organization and the good
humor he always displayed. Thank you, Tom.

We also thank you for your leadership of the Virginia judicial system and for your inspirational

charge, your encouragement and your support of the work of the Commission. We hope we have
charted a course that will enable the judicial system of the future “to benefit all, to exclude

e e

Respectfully submitted,

Anne Marle Whlttemore
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Introduction

The Commission on Virginia Courts In The 21 Century: To Benefit All, To Exclude
None was the judiciary’s second futures commission. In 2004, Chief Justice Leroy R. Hassell,
Sr., established a planning committee to create a structure for and select the members of the
Commission. He selected Anne Marie Whittemore to be the Commission’s chair. Ms.
Whittemore, a partner in the law firm McGuireWoods, has served as chairman of the board of
directors of the Federal Reserve Bank of Richmond and in similar leadership positions with
several public companies and educational institutions. The Planning Committee identified the
topics that would be addressed by the Commission, recognizing that the Commission would add
additional topics as it pursued its work. The Planning Committee selected 44 individuals to serve
on the Commission, and the Planning Committee became the core of the Commission’s
Executive Committee.

The Commission formed five task forces to prepare recommendations for the
Commission to consider. There were task forces on judicial administration, judicial functions,
the public and the courts, the structure of the courts, and technology and science. In addition to
including the members of the Commission, the task forces were composed of an additional 65
judges, clerks, attorneys, law professors, and members of the public. There was also an Advisory
Committee that consisted of the presidents of statewide bar groups or their designees. This
Committee was tasked with presenting the work of the Commission to the members of the
statewide bar groups and bringing comments and suggestions back to the Commission.

The Commission started its year-long work in Richmond on October 6, 2005. At this
inaugural meeting, the Chief Justice challenged the Commission to look at what the citizens of
the Commonwealth would need from the judicial system in the year 2016 and beyond. He
indicated that the Commission’s subtitle “To Benefit All, To Exclude None” should be a guide to
the members as they looked at what the future might hold and ensure that they remember that the
judicial system must continue to provide — and be perceived as providing — justice for all
Virginians. The Chief Justice challenged the Commission to make recommendations that would
safeguard our cherished judicial system and prepare it to address the opportunities and the
challenges that we could foresee for the next ten to twenty years.

The task forces held their initial meetings on the afternoon immediately following this
first Commission meeting. They organized into sixteen subcommittees. With further meetings
beginning just a week after the Commission’s opening meeting, the task forces, their chairs, and
the subcommittees embarked on an aggressive schedule with the goal of presenting a significant
number of preliminary recommendations to the Commission when it met again on March 13,
2006, in Fredericksburg. At that meeting, all the subcommittees had preliminary reports, many of
which had already been approved by their task forces. By early June, all of the subcommittee
reports had been approved by their respective task forces.

At its June 19-20 meeting in Charlottesville, the Commission considered all 209
recommendations approved by the task forces. With the help of the electronic voting system
provided by Virginia CLE, the Commission conducted 216 formal votes (some recommendations
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had votes on subparts). The Commission adopted 181 preliminary recommendations. Of the
original 209, nine were withdrawn without votes and 19 were not adopted. In addition, the
Commission did not adopt significant parts of five other recommendations.

During July, the Commission held public hearings on the preliminary recommendations
in Roanoke, Abingdon, Fairfax, Richmond, and Virginia Beach. A total of 20 speakers, including
12 current or retired Clerks of the Circuit Court, presented comments to the Commission at the
public hearings. In addition, other individuals provided comments on the preliminary
recommendations in writing or by phone. Comments addressed 156 of the recommendations as
well as an additional 23 topics not related to the preliminary recommendations. Thirty-one
recommendations received comments opposing all or part of their contents, but only a handful of
these received multiple comments in opposition.

At its meeting in Richmond on October 6, 2006, the Commission considered the
comments presented and voted on a final report. The members of the Commission were given
time to review the final report and present supporting or dissenting statements. Only one such
statement was presented. The Commission’s final report was officially presented to the Supreme
Court of Virginia and the Judicial Council of Virginia on January 26, 2007, in Richmond.

During 2007, the Judicial Council will consider the report and send its recommendations
regarding the report to the Supreme Court of Virginia.
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Timeline of the Futures Commission

Event

1°' Commission Meeting

Task Force and Subcommittee Meetings
2" Commission Meeting

Task Force and Subcommittee Meetings
3" Commission Meeting

Statewide Public Hearings

Task Force and Subcommittee Meetings
Final Commission Meeting

Presentation of Final Report to Supreme Court &
Judicial Council

Circulation of Report for Comment

Date

October 6, 2005

October 2005 to March 2006
March 13, 2006

March 2006 to June 2006

June 19-20, 2006

July 2006

August 2006 to September 2006
October 6, 2006

January 26, 2007

January 2007
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Structure of the Futures Commission

Commission CHAIR

Executive COMMITTEE

Apwvisory COMMITTEE

Indigent Defense
Courthouse Security/Sheriffs

(Bar Leaders)
ﬁ g 7 2 3
= 2 Judicial Administration Judicial Functions Public and the Courts
]
Z Judge Randall G Johnson Judge Joanne F. Alper Professor Jayne W. Barnard (WEM)
L
E 1. OES, Support, GAL, Indigant 1. Courthouse Experience
= Defense 1. Probate, Commissioners of Accounts 2' Access and Ease of Naviaation
E 2. Judicial Vacancies, Selection, | 2. Substitute Judges lThr{:u h the System 9
E Education, Compensation 3. Commissioners in Chancery g N )
a - . . L 3. Communications, Education
2 3. ADR, Mandatory Mediation 4, Licensing and Disciplining of Lawyers - ' '
= . - Building Respect for the Law
& 4, Security, Bailiffs
OES
Judicial Selections
5 Judicial Education Pro Se Litigant forms
= Judicial Compensation Cultural [ssues
S | ADR Substitute Judges Acoess 1o the Courts
2 Mandatory Mediation Commissioners of Accounts Enalish nd |
o Guardians Ad Litem Commissioners in Chancery Nglish as a seoond language
2 = ) Web page (needs)
4] Provision of support services Probate Public Education
E Standards for new judgeships Licensing and disciplining of lawyers Aging Population
2 | Standards for certfication of CDU:—: |ntepr o
= vacancies P

& @
] 4 5
= E Structure of the Judicial System Technology and Science
=
5 Chief Judge Walter 5. Felton, Jr. Judge John E. Wetsel, Jr.
8
1. Structure of the Trial Courts
& | 2. Special Dockets within Trial 1. Web page, OES IT, IT Infrastructure,
g Courts or Specialty Courts Delivery of Seraces
E P ) 2. Confidentiality, Access to IT, Court
B 3. Structure of the Intermediate Renorters. Courtroom Technolo
2 Appellate Court pOTIErs, ¥
&
) ‘Web page enhancements
g Special dockets within drug courts, | Confidentiality of information in court
& mental health courts, therapeu- records
2 tic justice OES IT function
3 Structure of General District Cours| Delivery of senvices to all levels of
] and clerks courts
E Circuit Courts and clerks Access to IT by non-court personnel
‘s | Court of Appeals such as lawyers, creditors, etc.
] Court reporters

Commission on Virginia Courts in the 21* Century: To Benefit All, To Exclude None

4



The Futures Commission
and
Virginia’s Comprehensive Judicial Planning Process

The comprehensive strategic and operational planning process for Virginia courts operates on a
two-year cycle. The process is driven by four information engines, the most fundamental of
which has been the 1989 report of the Commission on the Future of Virginia’s Judicial System
along with the mission, visions, and objectives that followed from its recommendations. The
commission has strongly influenced the values and strategies that are reflected in the succeeding
multi-year plans that have been adopted by the Judicial Council and Supreme Court of Virginia.
The judiciary’s second futures commission, “Virginia Courts in the 21° Century: To Benefit All,
To Exclude None,” used the work of its predecessor as a foundation for its work. The
recommendations presented by the Commission in this report will inform the ensuing cycles of
the comprehensive planning process.
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THE COMPREHENSIVE STRATEGIC AND
OPERATIONAL PLANNING SYSTEM FOR

VIRGINIA COURTS (2005-2008)
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The Virginia Judiciary's Mission and Visions

The Judiciary's
Mission

To provide an
independent,
accessible,
responsive forum
for the just
resolution of
disputes in order
to preserve the
rule of law and to
protect all rights
and liberties
guaranteed by the
United States and
Virginia

Constitutions.

Vision 1
All persons will have effective access to justice, including the opportunity to
resolve disputes without undue hardship, cost, inconvenience or delay.

Vision 2
The court system will maintain human dignity and the rule of law, by ensuring
equal application of the judicial process to all controversies.

Vision 3
The judicial system will be managed actively to provide an array of dispute
resolution alternatives that respond to the changing needs of society.

Vision 4
Virginia's judicial system will be structured and will function in a manner that
best facilitates the expeditious, economical and fair resolution of disputes.

Vision 5

The courts of Virginia will be administered in accordance with sound
management practices which foster the efficient use of public resources and
enhance the effective delivery of court services.

Vision 6

The court system will be adequately staffed by judges and court personnel of the
highest professional qualifications, chosen for their positions on the basis of
merit and whose performance will be enhanced by continuing education and
performance evaluations. Lawyers, who constitute an essential element in the
legal system, will receive a quality professional and continuing education
befitting the higher professional and ethical standards to which they will be held,
and the need to become increasingly service-oriented in their relationships with
clients.

Vision 7

Technology will increase the access, convenience and ease of use of the courts
for all citizens, and will enhance the quality of justice by increasing the courts'
ability to determine facts and reach a fair decision.

Vision 8
The public's perception of the Virginia judicial system will be one of confidence
in and respect for the courts and for legal authority.

Vision 9

The impact of changing socio-economic and legal forces will be systematically
monitored and the laws of Virginia will provide both the substantive and
procedural means for responding to these changes.

Vision 10

The judicial system will fulfill its role within our constitutional system by
maintaining its distinctiveness and independence as a separate branch of
government.
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Vision One

All persons will have effective access to justice, including the opportunity to resolve

disputes without undue hardship, cost, inconvenience or delay.

Access to Affordable and Efficient Legal Representation. The cost of hiring counsel is
prohibitive for an increasingly substantial portion of Virginians as the need for legal services
increases. Costs of representation are especially high in some cases because of regulatory
restrictions on multi-jurisdictional practice and discrete task representation by counsel.

Virginia should provide more affordable and efficient legal representation by

Authorizing the Virginia State Bar, with the assistance of the voluntary bar associations,
to create a statewide voluntary program in which lawyers would provide defined legal
services for financially qualified individuals for a reduced fee. Recommendation 1.1.

Increasing and expanding tax credits for lawyers who participate in the voluntary
reduced-fee program. Recommendation 1.2.

Permitting the unbundling of legal services. Recommendation 1.3.

Expanding the areas in which foreign legal consultants (non-U.S. attorneys) may practice
law. Recommendation 1.4.

Creating compacts with bordering jurisdictions to permit those licensed in a compact
jurisdiction to practice in any other compact jurisdiction. Recommendation 1.5.

Promoting the formation of a larger pool of active lawyers by removing the requirement
that those entering practice on motion must intend to practice full-time from a Virginia
office. Recommendation 1.6.

Legal Aid. Effective access to justice requires assistance of counsel and the removal of
economic barriers to legal representation. Virginia provides contributions to legal aid through a
modest general revenue appropriation, $4.00 from each case filed in Virginia, and Interest on
Lawyers Trust Accounts. A recent study has found that Virginia is barely meeting 20% of the
legal needs of its low-income residents. Providing legal representation to low-income individuals
should be a funding priority for the Commonwealth and should also be supported by the private
bar through increased pro bono representation.

Virginia should strive to remove economic barriers to legal representation for low- income
individuals by

Increasing funding for legal aid and considering funding other non-profit agencies that
provide free legal services to low-income individuals. Recommendation 1.7.

Encouraging increased pro bono representation by the private bar. Recommendation 1.8.
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Indigent Defense. Effective access to justice for indigent criminal defendants depends upon a
system of qualified public defenders and court-appointed counsel to serve a growing number of
indigent defendants. The current Public Defender System is inadequately staffed and suffers
from a high turnover rate. Where there is no public defender and where the public defender has a
conflict of interest, Virginia uses court appointed counsel. Compensation of court appointed
counsel is determined by fee caps that have not been fully funded. Virginia currently ranks 50"
among the states in compensation for court appointed counsel.

Virginia should provide access to and resources for effective representation of indigent criminal
defendants by

e Expanding the Public Defender system to create a statewide system that is fully staffed
and funded. New Public defender offices should be established in every jurisdiction,
except those where the low number of cases or geographical considerations make it
impractical or not economically feasible. Recommendation 1.9.

e Providing for funding of Public Defender offices at a level comparable to the funding
provided to Commonwealth Attorneys’ offices. Recommendation 1.10.

e Reforming the current system of compensation of court appointed attorneys by removing
the fee caps. Recommendation 1.11.

e Developing maximum caseload standards for attorneys working in Public Defender
offices and attorneys serving as court appointed counsel. Compliance with the caseload
standards should be closely monitored to ensure that attorneys can meet their ethical
responsibility of providing competent, effective representation to their clients. Public
Defender offices should be adequately staffed to allow attorneys to handle all cases,
except those presenting a conflict of interest, without exceeding caseload standards.
Recommendation 1.12.

e Providing the Indigent Defense Commission authority to compile and qualify a roster of
attorneys to be appointed by the Courts to handle cases that cannot be handled by Public
Defenders. Recommendation 1.13.

Fee Waivers. Virginia Courts help financially disadvantaged litigants by providing in forma
pauperis status in appropriate cases. There is no easy way for those who need fee waivers or in
forma pauperis status, such as a spouse in a divorce who does not have access to marital assets,
to learn how to qualify for the waivers or status.

Virginia should ensure filing fees are not economic barriers to access to its courts by
e Assisting qualified individuals to file petitions for leave to proceed in forma pauperis by

posting forms for petitions in clerk’s offices, at local law libraries and public libraries and
on the Supreme Court of Virginia’s website. Virginia should authorize the clerk of the
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court, in addition to the court, to grant waiver of the filing fee to initiate an action upon
proof of indigency. Recommendation 1.14.

e Allowing judges broad discretion to waive service of process fees in domestic relations
cases. Recommendation 1.15.

Non-Attorney Representatives. Virginia permits non-attorney representatives of businesses in
limited matters in General District Court. At trial, however, attorneys must represent those
businesses. This requirement for even “simple” cases increases business costs which are then
passed on to customers.

Virginia should reduce the costs of litigation in courts not of record by

e Expanding the purposes for which business entities may be represented by non-attorney
company representatives in courts not of record. Recommendation 1.16.

Proof of Damages by Affidavit. In general, evidence of damages in civil trials requires in-
person testimony. Requiring parties to produce witnesses to substantiate damages which could be
substantiated by affidavits increases the cost and complexity of litigation.

Virginia should improve the efficiency and reduce the cost of litigation by

e Expanding the use of affidavit testimony to prove property damages under procedures
that provide notice and opportunity to show why affidavits should not be allowed.
Recommendation 1.17.

Court Hours. Court dockets are full and court sessions are limited to 9 to 5 on weekdays.
Although almost everyone who has business with a court finds a way to be present when it is in
session, doing so is often inconvenient. Further, some must take time off from work without pay.
There are some who cannot come to court when it is in session and they are effectively denied
access to the system.

Virginia should eliminate time barriers to access to its courts by

e Providing funding and support for expanded court hours, including nights and weekends.
Recommendation 1.18.

Legal Assistance following Disasters. Disasters create unusual needs for legal services. All
affected persons must be able to get timely fundamental legal services as part of the
government’s response to those disasters. In addition, the government’s response must ensure
that all courts in the Commonwealth are able to adapt to the circumstances created by the
disasters and continue their work as soon as practicable following the disasters.

Virginia should prepare for disasters by
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Maintaining a volunteer corps of attorneys trained to provide fundamental legal services
to Virginians during large-scale emergency situations. The volunteer corps should be
coordinated with federal and state disaster preparedness agencies. Virginia should enact
legislation to protect such volunteer attorneys from malpractice claims. Recommendation
1.19.

Establishing a plan for the judicial branch’s response to disasters. Recommendation 1.20.

Establishing a plan for each court’s response to disasters. Recommendation 1.21.
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Vision Two

The court system will maintain human dignity and the rule of law by ensuring equal
application of the judicial process to all controversies.

General Public Assistance in Court Facilities. Bedrock principles of Virginia’s court system
are public acceptance of judicial decisions and respect for the rule of law. To promote that
acceptance and respect, all members of the public must feel welcome in the courthouse and their
experience must inculcate an understanding and appreciation for the court process.

Virginia should provide a courthouse experience for all members of the public that promotes
understanding and respect for the court system by

e Training all personnel in court facilities to be helpful and proactive, and to identify those who
may need special assistance. Recommendation 2.1.

e Conducting performance evaluations of all personnel in court facilities that include an
assessment of their helpfulness and efforts to assist court users, to solve problems and to treat
all court users with respect. Recommendation 2.2.

e Developing, in consultation with affected populations, a set of “Best Practices” addressing
“way finding”, signage and clear communication about where to find services in court
facilities. Recommendation 2.3.

e Implementing as appropriate “self-help centers” and facilitators’ offices in court facilities,
information “kiosks” in public buildings and interactive tutorials on the judicial system
website. Recommendation 2.4.

e Developing a comprehensive diversity training program for all court personnel.
Recommendation 2.5.

e Continuing to promote recruitment and retention of a diverse workforce in the judicial
system. Recommendation 2.6.

e Developing a uniform assessment instrument to gather and tabulate information from trial
participants and other court users regarding their court house experience.
Recommendation 2.7.

e Ensuring that all District Court Clerk’s Offices have coverage by at least one employee
whenever C