
CIRCUIT COURT CLERKS’ MANUAL - CIVIL 
Pre-Trial PAGE 4-1  
 

 
Office of the Executive Secretary Department of Judicial Services 
 Rev: 7/21 

Chapter 4 - Pre-Trial 

Pretrial Conferences 

Rule 4:13, titled Pretrial Procedures; Formulating Issues reads as follows: 
 
The court may in its discretion direct the attorney for the parties to appear before it for a 
conference to consider: 

● A determination of the issues; 
● A plan and schedule of discovery; 
● Any limitations on the scope and methods of discovery; 
● The necessity or desirability of amendments to the pleadings; 
● The possibility of obtaining admissions of fact and of documents which will avoid 

unnecessary proof; 
● The limitation of the number of expert witnesses; 
● The advisability of a preliminary reference of issues to a master for findings to be used as 

evidence when the trial is to be by jury; 
● Such other matters as may aid in the disposition of the action. 

The court shall make an order which recites the action taken at the conference, the 
amendments allowed to the pleadings, the agreements made by the parties as to any of the 
matters considered, and which limits the issues for trial to those not disposed of by admissions 
or agreements of counsel; and such order when entered controls the subsequent course of the 
action, unless modified at the trial to prevent manifest injustice. 
 
This rule is designed to allow the court to consider such matters as will aid it in the disposition 
of the case in subsequent proceedings.  It is not intended to substitute a new way of trying a 
case when an issue of fact exists. 
 
In most cases, judges will require counsel to meet with the judge in chambers prior to the trial 
to dispose of preliminary matters.  The trial judge will want to ensure that the matters 
addressed in Rule 4:13 are covered.  The judge may further be interested in determining if the 
parties have agreed to any stipulations, whether they have exchanged exhibits (and if there are 
objections to any exhibits) and whether there are motions in limine that must be resolved prior 
to the trial.  Motions in limine are used to raise objections that one party may have certain 
evidence that is expected to be offered by the opposing party.  It is helpful to raise such issues 
prior to trial and if the judge excludes the evidence (grants the motion in limine), then opposing 
counsel cannot comment on the evidence in opening statement.  At times, the judge may have 
to hear the evidence, without the jury present before the judge can rule on the motion in 
limine. 
 
It should also be noted that court reporters will often be present at these conferences 

http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
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(particularly if any motions are to be heard) and the reporter must be sworn by the Clerk or the 
judge. 
 
Some courts require the parties to confer and prepare a pretrial order listing witnesses, 
exhibits, stipulations and other such matters.  The most important suggestion is to make sure 
you know your courts local rules and the particular requirements of your judge. 
 
Hearings on Motions 

There may be various motions by the parties that will be heard before the actual trial 
commences.  There may be motions in limine, demurrers, motions for a bill of particulars, 
motions for default judgment and motions for summary judgment. 
 
A demurrer basically asserts that the initial pleading fails to state a cause of action under law or 
fails to allege facts upon which relief could be granted.  It must set forth the grounds for the 
demurrer as to all or part of the motion for judgment.  It may not be filed after the answer is 
filed unless the court grants leave to withdraw the answer. 
 
Motions for a bill of particulars are responsive pleadings wherein a defendant requests the 
court to require the plaintiff to amplify the allegations, so the defense is adequately advised of 
the claim.  Failure of the plaintiff to comply with the order for a bill of particulars may result in 
all or part of the complaint being struck. 
 
A motion for default judgment may be asked for when a defendant does not file a responsive 
pleading within twenty-one days after being served.  (See Rules 3:5 and 3:19).  A defendant in 
default is not entitled to notice of any further proceedings, however judgment by default 
cannot be entered when there was service by posting until the ten days' notice required by Va. 
Code § 8.01-296 has been given.  If the damages sought are unliquidated, the judge or a jury 
may hear evidence and set the judgment amount.  (See Rule 3:19). 
 
Motions for summary judgment may be filed after the parties are at issue.  The motion may be 
sought on all or a portion of the issues.  If no material fact is in dispute on a particular issue, the 
court may grant the motion.  A motion for summary judgment cannot be based upon discovery 
depositions pursuant to Rule 4:5 unless all parties agree to the use of the deposition. 
 
There may be various other motions hearings that may be held during the life of a case.  The 
Clerk must be prepared at these hearings to swear witnesses and court reporters and to 
perform such other duties as may be required by the local rules or local judges. 
 

http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
https://law.lis.virginia.gov/vacode/8.01-296
https://law.lis.virginia.gov/vacode/8.01-296
http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
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Commissioner in Chancery 

A number of equity suits are unusual and different methods of procedure may be best suited to 
meet the exigencies of a particular case.  The trial court may in its sound discretion, determine 
the issue itself from the evidence before it or may call for assistance from Commissioner in 
Chancery.  However, in the final analysis the ultimate determination of the issues is left to the 
trial court either on the evidence or upon the report of the Commissioner in Chancery.  For an 
outline of the proceedings before a Commissioner in Chancery, See Rule 3:23. 
 
A Commissioner in Chancery is a lawyer appointed by the circuit court judge who conducts 
evidentiary hearings and makes factual findings in circuit court cases referred to him by the 
circuit court judge who is conducting the trial.  Commissioners in Chancery may be appointed in 
cases in circuit court, including uncontested divorce cases, only by agreement of the parties 
with the concurrence of the court, upon motion of a party, or upon the court’s own motion.  
The court must make a finding of good cause shown for appointing a Commissioner in Chancery 
in each individual case.  The Commissioner in Chancery collects a fee for his/her services.  
His/her findings of fact are subject to challenge before the circuit court judge through the 
“noting of exceptions” by the objecting lawyer or an unrepresented party, which results in a 
hearing and re-examination of the evidence by the judge. 
 
Some of the type cases where a Commissioner in Chancery is typically used are partition suits, 
suits for the sale of lands of persons under a disability, suits to enforce mechanic's liens and 
divorce cases in some parts of the Commonwealth.  When a case is referred to a Commissioner 
in Chancery, the Commissioner typically hears the evidence and researches the law and other 
issues and makes a report back to the court, which then is the ultimate decision maker.  Unless 
exceptions to the Commissioner's report are filed then the Commissioners recommendations 
generally become the decision of the court. 
 
A situation may arise where a cause of action pending in the circuit court cannot be tried 
because a judge of the court has been disqualified or is unable to try the case.  In these 
situations, when all parties enter into a written stipulation and subsequently approved by a 
judge of the court, a Judge Pro Tempore may be appointed to try the case.  A judge pro 
tempore is one appointed for the term or some part thereof, during which time he exercises all 
the functions of the regular judge.  Black's Law Dictionary, 5th Edition.  Any cause pending in a 
circuit court, when the judge of the court is disqualified or unable, for any reason, to try the 
same, may be tried by a judge pro tempore, who will be qualified to practice law in the 
Commonwealth of Virginia.  Va. Code §§ 17.1-109, 17.1-110, 17.1-111. 
 
Alternative Dispute Resolution 

“Mediation” is a process in which a “neutral” (a person who is trained and experienced in 
conducting dispute resolution proceedings and in providing dispute resolution services) 
facilitates communication between the parties and, without deciding the issues or imposing a 

http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
https://law.lis.virginia.gov/vacode/17.1-109
https://law.lis.virginia.gov/vacode/17.1-110
https://law.lis.virginia.gov/vacode/17.1-111
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solution on the parties, enables them to understand and resolve their dispute.  Va. Code § 8.01-
576.4.  Mediation is governed by rules of confidentiality.  Confidentiality is important to the 
mediation process, because it encourages the parties to speak freely, and to move beyond their 
stated positions to revealing their underlying interests. (Balnave, 1992).  See the Dispute 
Resolution Procedures Manual published by the Office of the Executive Secretary of the 
Supreme Court of Virginia for more complete information on the mediation process. 

 
Initial screening, the determination of whether a case should be referred to a dispute resolution 
evaluation session, may be performed by an intake specialist, by court personnel, by a judge, or 
by a party.  The identity of the person who is responsible for screening is a function of the 
overall local program design. 
 
Except in those cases where a party requests a referral to a dispute resolution evaluation 
session, the individual who initially screens cases requires certain background and training.  The 
individual should be competent in screening procedures, able to analyze cases, and familiar 
with both local program design and the available dispute resolution options in the community. 

 
Referral 

The court may refer any contested civil matter, or selected issues in a civil matter, to a 
“dispute resolution evaluation session.”  Va. Code § 8.01-576.5.  When a petition is filed to 
initiate a condemnation proceeding, the court is required to refer the parties to a dispute 
resolution orientation session.  Va. Code § 25.1-205.1.  The evaluation session is a 
preliminary meeting during which the parties and a neutral assess the case and decide 
whether to continue with a dispute resolution proceeding or with adjudication.  Va. Code 
§ 8.01-576.4.  The court may make the referral on its own or on the motion of any party. 

 
To make the referral, the court must enter an Order of Referral to a neutral or to a dispute 
resolution program, and so notify the parties as quickly as possible.  Va. Code § 8.01-
576.6.  Form DC-400, MEDIATION ORIENTATION ORDER OF REFERRAL may be used for this 
purpose. 

 
While the court may enter the DC-400, MEDIATION ORIENTATION ORDER OF REFERRAL to provide 
for referral to a specific neutral or dispute resolution program for the evaluation session, 
the parties may seek the assistance of any other neutral if they so choose.  Similarly, 
referral to a particular neutral for the evaluation session does not restrict in any way the 
parties' ability to select a mediator from the Directory of Court Mediators or any other 
source to conduct the actual mediation. 

 
• Effect upon Trial Date 

Referral to a dispute resolution evaluation session does not remove a case from 
the docket.  Despite the referral to the evaluation session, the court shall set a 

https://law.lis.virginia.gov/vacode/8.01-576.4
https://law.lis.virginia.gov/vacode/8.01-576.4
https://law.lis.virginia.gov/vacode/8.01-576.5
https://law.lis.virginia.gov/vacode/25.1-205.1
https://law.lis.virginia.gov/vacode/8.01-576.4
https://law.lis.virginia.gov/vacode/8.01-576.4
https://law.lis.virginia.gov/vacode/8.01-576.6
https://law.lis.virginia.gov/vacode/8.01-576.6
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date for the parties to return to court in accordance with its regular docket and 
calendar management procedure.  Va. Code § 8.01-576.5. 
 

• Objection to Referral 
Any party may object to the referral to the evaluation session.  To object, the 
objecting party must file with the court a written statement signed by that party, 
within fourteen days after entry of the DC-400, MEDIATION ORIENTATION ORDER OF 
REFERRAL.  The written statement must indicate that the dispute resolution process 
has been explained to the party and the party objects to the referral.  Va. Code § 
8.01-576.6. 
 
If the objecting party complies with the statutory provisions, the court shall excuse 
the parties from participation in a dispute resolution evaluation session.  Va. Code 
§ 8.01-576.6.  Otherwise, the parties are mandated to attend the scheduled 
evaluation session with the designated neutral. 
 

• Costs 
The evaluation session must be conducted at no cost to the parties.  Va. Code § 
8.01-576.7. 

 
Cases for Mediation 

Cases Appropriate for Mediation 
 

• the parties have an ongoing relationship; 
• the parties have had a significant past relationship, whether 

business or personal; 
• there are communication problems between the parties; 
• the parties want to tailor a solution to their specific needs and 

interests; 
• there is no need or desire to establish legal precedent; 
• the parties are motivated to settle due to time constraints, 

expense, or other factors; 
• there are cultural differences between the parties which have 

contributed to their difficulty in communicating with each other; 
• the dispute involves subjective questions such as state of mind or 

intent; 
• the dispute involves each party's perception or interpretation of 

objective facts; 

https://law.lis.virginia.gov/vacode/8.01-576.5
https://law.lis.virginia.gov/vacode/8.01-576.6
https://law.lis.virginia.gov/vacode/8.01-576.6
https://law.lis.virginia.gov/vacode/8.01-576.6
https://law.lis.virginia.gov/vacode/8.01-576.6
https://law.lis.virginia.gov/vacode/8.01-576.7
https://law.lis.virginia.gov/vacode/8.01-576.7
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• the parties wish to have significant control over the outcome;  
• the parties wish to resolve their dispute in a private setting; and/or, 
• the dispute is a condemnation proceeding. 

 
Cases Inappropriate for Mediation 
 

One type of case that is universally acknowledged as inappropriate for 
mediation is where a party wishes to establish legal precedent. 
 
The following types of cases are considered to be inappropriate for 
mediation by some authorities.  Others suggest that mediation procedures 
can be modified and protocols established to permit mediation even in 
these situations.  The factor, which is common to each of these situations, 
is a party's inability to participate effectively in the process.  These cases 
are where: 

 
• a party cannot negotiate for himself or herself, even with the 

assistance of his or her lawyer; 
• physical or psychological abuse impairs the ability of a party to 

protect his or her interests; and/or 
• an inequality of knowledge or sophistication between the parties is 

so extreme that it cannot be balanced in the mediation process. 
Process 

The following are typical procedures followed when a case is referred to a dispute 
resolution proceeding: 
 

Step 1 Court staff member, judge, or intake specialist screens cases for possible 
referral.  NOTE:  Clerk may receive a motion for referral from any party in the 
matter.  Va. Code § 8.01-576.5. 

  
 Comments:  New cases are typically screened upon the filing of the Answer 

but can be screened at any time during the court process.  See the Dispute 
Resolution Procedures Manual for information on the screening process. 
 

Step 2 If case is selected for referral, responsible person prepares DC-400, MEDIATION 
ORIENTATION ORDER OF REFERRAL for judge's signature. 

  
Step 3 Judge signs DC-400, MEDIATION ORIENTATION ORDER OF REFERRAL and returns to 

the clerk. 
  

https://law.lis.virginia.gov/vacode/8.01-576.5
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 Comments:  Judge may also authorize a “standing order” to be sent for all 
cases that appear, after screening, to be appropriate for an evaluation 
session. 
 

Step 4 Clerk or designated person (i.e. intake officer) mails DC-400, MEDIATION 
ORIENTATION ORDER OF REFERRAL to all parties and maintains a copy with the case 
file. 

  
 
 
 
 
 
 
 
 
 
 

Comments:  Any party may object to the referral, provided: 
1) the objection is filed within fourteen days after entry of the DC-400, 

MEDIATION ORIENTATION ORDER OF REFERRAL; and  
2) the party files a written statement which states that the dispute 

resolution process has been explained to the party and the party objects 
to the referral.  Va. Code § 8.01-576.6. 

 
If objection complies with the statutory procedures, clerk notifies all parties 
that they are excused from the evaluation session. 
Clerk or other responsible person also notifies the neutral that the parties 
have been excused and files information in court file. 

  
Step 5 Evaluation session takes place to determine to proceed with dispute 

resolution proceeding. 
  
 Comments: All parties must consent to any further participation in any 

dispute resolution proceeding.  Va. Code § 8.01-576.5.  NOTE:  Court case file 
may be needed by neutral party to gather information regarding parties' 
names, parties' attorney, dates set for trial etc.  File should be immediately 
returned to clerk's office after information is gathered. 

  
Step 6 If all parties do not agree to use the dispute resolution proceeding, case re-

enters court system and case resumes normal case processing procedures.   
OR 

If agreement is made to use the dispute resolution proceeding, neutral will 
provide parties with information regarding selection of qualified neutrals to 
conduct the session. 
 

 Comments:  The parties may: 
• continue to work with the neutral who conducted the evaluation 

session; 
• select any neutral from the list maintained by the court, that is, the 

Directory of Court Mediators; or 
• pursue any other alternative for voluntarily resolving the dispute to 

which the parties agree. 

https://law.lis.virginia.gov/vacode/8.01-576.6
https://law.lis.virginia.gov/vacode/8.01-576.5
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 Va. Code § 8.01-576.8, The parties make their selection at the conclusion of 

the evaluation session or no later than ten days thereafter.  Va. Code § 8.01-
576.8, At the parties' request, the court may select a neutral or a dispute 
resolution program for the parties from the list of qualified neutrals and 
programs maintained by the court. 

  
Step 7 Dispute resolution proceedings take place. 
  
Step 8 Parties or parties' attorney notify the court that case has been resolved by 

filing a motion with clerk to dismiss or close the case  
OR 

Notify the court that the case is not resolved. 
  
 Comments:  Notification to the court should be in writing.  If case is not 

resolved, case resumes normal case processing procedures. 
  
Step 9 Parties may file a Joint Motion to Confirm a Mediated Agreement if written 

settlement is prepared and parties wish agreement to be incorporated in final 
order. 

  
Step 10 Clerk follows regular case closing activities. 
  
 Comments:  If an interpreter is required for court-ordered mediation and a 

staff interpreter is not available, the interpreter may be paid from the 
criminal fund.  It will be necessary to attach a DC-400, Mediation Orientation 
Order of Referral to the DC-44, List of Allowances-Interpreter before 
submitting for payment. 
 

 
The court may also refer parties to a “Judicial Settlement Conference” in lieu of  
mediation. A judicial settlement conference is an informal process, for any civil matter, 
in which a retired circuit court judge, trained in mediation and settlement conference 
skills, actively facilitates a process whereby parties in conflict may reach a mutually 
satisfactory resolution at no cost to the parties. Once a judge refers parties to the 
program, the parties are required to attend the conference, however, they do not have 
to settle. 
 

• Judicial Settlement Conference Program Procedures 
• Judicial Settlement Conference Judges 
• Checklist for Court Personnel 
• Checklist for Lawyers 
• CC-1419, ORDER OF DESIGNATION AND REFERRAL TO SETTLEMENT CONFERENCE 

https://law.lis.virginia.gov/vacode/8.01-576.8
https://law.lis.virginia.gov/vacode/8.01-576.8
https://law.lis.virginia.gov/vacode/8.01-576.8
http://www.vacourts.gov/courtadmin/aoc/djs/programs/jsc/jsc_procedures.html
http://www.vacourts.gov/courtadmin/aoc/djs/programs/jsc/jsc_judges.html
http://www.vacourts.gov/courtadmin/aoc/djs/programs/jsc/checklist_for_court_personnel.pdf
http://www.vacourts.gov/courtadmin/aoc/djs/programs/jsc/forms/checklist_for_lawyers.pdf
http://www.vacourts.gov/courtadmin/aoc/djs/programs/jsc/forms/cc1419.pdf
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• Agreement Concerning Settlement Conference Process 
• Settlement Judge Confirmation of Appointment 
• Settlement Conference Per Diem and Travel Expense Voucher 

 
Appointment of Guardian Ad Litem 

Generally 

A guardian ad litem is a special guardian appointed by the court to prosecute or defend, 
on behalf of an infant or incompetent, a suit to which he is a party, and such guardian is 
considered an officer of the court to represent the interests of the infant or incompetent 
in the litigation.  Black's Law Dictionary, 5th Edition. 

 
Per Va. Code § 8.01-9, if the defendant in a suit is a “person under a disability,” the court 
or clerk is given authority to appoint an attorney at law as guardian ad litem to such 
defendant.  Only the court has authority to appoint a person who is not an attorney as 
guardian ad litem; only the court can remove a guardian ad litem and appoint another in 
his/her stead.  The court allows compensation and expenses for the services of a guardian 
ad litem, and if the estate is inadequate to pay such award, it may be taxed as costs in the 
proceedings. 

 
A “person under a disability” is defined in Va. Code § 8.01-2 (6). 

 
Typical procedures when the court or clerk is appointing a guardian ad litem: 
 

Step 1 Petition and/or DC-514- ORDER FOR APPOINTMENT OF GUARDIAN AD LITEM is 
filed in a pending action. 

  
 Comments:  Clerks may charge a fee for appointment under Va. Code § 

64.2-1801 only. 
  
Step 2 Clerk files petition in the pending action and prepares requests for 

service of any Notice and copy of Petition upon the person under a 
disability. 

Step 3 Clerk notes return of service and places it in the court file. 
  
Step 4 Either the judge or clerk enters the order of appointment of a guardian 

ad litem.  See discussion above, this section. 
  
Step 5 Order is indexed and microfilmed/scanned, and original is returned to 

the court file. 
 

http://www.vacourts.gov/courtadmin/aoc/djs/programs/jsc/forms/agrmnt_btwn_lawyers_re_settlement_conf.pdf
http://www.vacourts.gov/courtadmin/aoc/djs/programs/jsc/forms/smpl_ltr_confirming_appt_settlement_judge.pdf
http://www.vacourts.gov/courtadmin/aoc/djs/programs/jsc/forms/2019_travel_and_expense_voucher.doc
http://www.vacourts.gov/courtadmin/aoc/djs/programs/jsc/forms/2019_travel_and_expense_voucher.doc
https://law.lis.virginia.gov/vacode/8.01-9
https://law.lis.virginia.gov/vacode/8.01-2
https://law.lis.virginia.gov/vacode/64.2-1801
https://law.lis.virginia.gov/vacode/64.2-1801
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Specific Appointments 

Servicemen's Readjustment Act of 1944: Eligibility of Minor for Guaranty of Credit - Va. Code § 
11-8. 

A guardian ad litem shall be appointed who shall make an investigation and 
report in writing whether in his/her opinion the best interest of the 
petitioner would be served by permitting the petitioner to enter into such 
transaction. 

 
Action for the Sale, Lease, Exchange, Redemption and Other Disposition of Lands of Persons 
Under a Disability - Va. Code § 8.01-73. 

“In every suit brought under this article, a guardian ad litem shall be 
appointed for any person under a disability not otherwise represented by a 
guardian or committee, or trustee appointed pursuant to § 64.2-2003, and 
for all persons proceeded against by an order or publication under the 
designation of "parties unknown" as provided for in Va. Code § 8.01-316.  
The guardian ad litem shall file an answer as such.” 

 
Process on Convict Defendant - Va. Code § 8.01-297. 

In all actions against one who has been convicted of a felony and is 
confined in a local or regional jail or State correctional institution, process 
shall be served on such convict and, subject to Va. Code § 8.01-9 a guardian 
ad litem shall be appointed for him. Such service may be affected by 
delivery to the officer in charge of such jail or institution whose duty it shall 
be to deliver forthwith such process to the convict. 
  

Incarcerated Felon Divorce - Va. Code § 8.01-9. 
Provides that by order of the court, compensation and expenses of the 
guardian ad litem that must be appointed for an incarcerated felon in a 
divorce action shall be paid by the Commonwealth out of the state treasury 
from the appropriation for criminal charges if the crime (i) for which the 
felon is incarcerated occurred after the date of the marriage for which the 
divorce is sought, (ii) for which the felon is incarcerated was committed 
against the felon's spouse, child, or stepchild and involved physical injury, 
sexual assault, or sexual abuse, and (iii) resulted in incarceration 
subsequent to conviction and the felon was sentenced to confinement for 
more than one year. The amount allowed by the court to the guardian ad 
litem shall be taxed against the incarcerated felon as part of the costs of the 
proceeding, and if collected, the same shall be paid to the Commonwealth.  

 

https://law.lis.virginia.gov/vacode/11-8
https://law.lis.virginia.gov/vacode/11-8
https://law.lis.virginia.gov/vacode/8.01-73
https://law.lis.virginia.gov/vacode/64.2-2003
https://law.lis.virginia.gov/vacode/8.01-316
https://law.lis.virginia.gov/vacode/8.01-297
https://law.lis.virginia.gov/vacode/8.01-9
https://law.lis.virginia.gov/vacode/8.01-9
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Drainage Projects - Va. Code § 21-310. 
Proceedings to establish a drainage project are not stayed because of the 
infancy or incapacity of a party who may own or be interested in any of the 
land affected by such proceedings.  The court shall appoint an attorney at 
law or other person as guardian ad litem to represent such persons in the 
proceeding. 

 
Eminent Domain - Va. Code § 25.1-215. 

If any owner is a person under a disability and has no guardian, conservator 
or committee in this Commonwealth, (i) no notice need be issued for or 
served upon such owner and (ii) a guardian ad litem for such owner shall be 
appointed in the manner prescribed in Va. Code § 8.01-9. 

 
Local Road Authorities - Va. Code § 33.2-711. 

If any such owner or proprietor is a person under a disability as defined in 
Va. Code § 8.01-2, the circuit court of the county shall, at the time the clerk 
shall issue such process, or as soon thereafter as practicable, upon the 
court's or judge's own motion, or upon the suggestion of any party in 
interest, appoint for such person a guardian ad litem, who shall faithfully 
represent the interest of the person under a disability and whose fees shall 
be fixed by the court or judge making the appointment. 

 
Standby guardianship or conservatorship for incapacitated persons - Va. Code § 64.2-2013.  

On the hearing of every appointment of a guardian or conservator under 
Va. Code § 64.2-2013, a guardian ad litem shall be appointed pursuant to 
Va. Code § 64.2-2003 to represent the interests of the person for whom a 
guardian or conservator is requested. 

 
Petition for Appointment of Guardian or Conservator - Va. Code § 64.2-2002. 

A petition for the appointment of a guardian or conservator shall be filed 
with the circuit court of the county or city in which the respondent is a 
resident or is located or in which the respondent resided immediately prior 
to becoming a patient, voluntarily or involuntarily, in a hospital or a 
resident in a nursing facility or nursing home, convalescent home, state 
hospital for the mentally ill, assisted living facility as defined in Va. Code § 
63.2-100 or any other similar institution; or if the petition is for the 
appointment of a conservator for a nonresident with property in the state, 
in the city or county in which the respondent's property is located.  
Instructions regarding duties and powers are to be distributed by the clerk’s 
office upon appointment. 

 

https://law.lis.virginia.gov/vacode/21-310
https://law.lis.virginia.gov/vacode/25.1-215
https://law.lis.virginia.gov/vacode/8.01-9
https://law.lis.virginia.gov/vacode/33.2-711
https://law.lis.virginia.gov/vacode/8.01-2
https://law.lis.virginia.gov/vacode/64.2-2013
https://law.lis.virginia.gov/vacode/64.2-2013
https://law.lis.virginia.gov/vacode/64.2-2003
https://law.lis.virginia.gov/vacode/64.2-2002
https://law.lis.virginia.gov/vacode/63.2-100
https://law.lis.virginia.gov/vacode/63.2-100
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Parental Duty of Support - Va. Code § 64.2-1801. 
A guardian who desires to make any distribution when neither (i) an 
existing court order nor (ii) the deed, will or other instrument under which 
the estate is derived authorizes it, shall file a petition in the court wherein 
his accounts may be settled, naming the ward as a defendant and setting 
forth the reasons why such distribution is appropriate.  The court or clerk 
shall appoint an attorney-at-law as guardian ad litem to represent the ward.  
No attorney's fees shall be taxed in the costs, nor shall there be any writ tax 
upon the petition.  The court may fix reasonable attorney's fees for services 
in connection with the filing of the petition, and the court shall fix the 
guardian ad litem's fee. Such fees shall be paid out of the estate unless the 
court directs that they be paid by the petitioner.  The clerk shall receive a 
fee as provided in subdivision A 18 of Va. Code § 17.1-275 for all services 
rendered thereon, to be paid by the guardian, out of the estate.  

 
Child Custody Proceedings - Va. Code § 64.2-1800.   

The court may appoint a guardian ad litem to represent the interests of a 
child.  Refer to Va. Code §§ 16.1-266, 16.1-267, 16.1-268. 

 
Sale of Delinquent Tax Lands - Va. Code § 58.1-3967. 

A guardian ad litem shall be appointed for persons under a disability as 
defined in Va. Code § 8.01-2, and for all parties proceeded against by order 
of publication as “parties unknown”. 

 
Adult Protective Services: Emergency Order for Protective Services - Va. Code 63.2-1609. 

A guardian ad litem shall be appointed for a person who lacks capacity to 
waive the right of counsel at the court's hearing. 

 
Counsel appointed for a parent or guardian pursuant to Va. Code § 16.1-

266. 
A guardian ad litem shall be selected from the list of attorneys who are 
qualified to serve as guardians ad litem. If no attorney who is on the list is 
reasonably available or appropriate considering the circumstances of the 
parent or case, a judge in his discretion may appoint any discreet and 
competent attorney who is admitted to practice law in Virginia. 

 
Counsel appointed for child pursuant to Va. Code § 16.1-266. 

In any proceeding in which the court appoints a guardian ad litem to 
represent a child pursuant to Va. Code § 16.1-266, the court shall order the 
parent, or other party with a legitimate interest who has filed a petition in 
such proceeding, to reimburse the Commonwealth the costs of such 
services in an amount not to exceed the amount awarded the guardian ad 

https://law.lis.virginia.gov/vacode/64.2-1801
https://law.lis.virginia.gov/vacode/17.1-275
https://law.lis.virginia.gov/vacode/64.2-1800
https://law.lis.virginia.gov/vacode/16.1-266
https://law.lis.virginia.gov/vacode/16.1-267
https://law.lis.virginia.gov/vacode/16.1-268
https://law.lis.virginia.gov/vacode/58.1-3967
https://law.lis.virginia.gov/vacode/8.01-2
https://law.lis.virginia.gov/vacode/63.2-1609
https://law.lis.virginia.gov/vacode/16.1-266/
https://law.lis.virginia.gov/vacode/16.1-266/
https://law.lis.virginia.gov/vacode/16.1-266/
https://law.lis.virginia.gov/vacode/16.1-266
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litem by the court. If the court determines that such party is unable to pay, 
the required reimbursement may be reduced or eliminated. No party 
whom the court determines to be indigent pursuant to Va. Code § 19.2-159 
shall be required to pay reimbursement except where the court finds good 
cause to do so. 

 
Recoup Fees 

When a juvenile and domestic relations district court or a circuit court appoints a guardian 
ad litem for a juvenile who will be compensated by the Commonwealth, the court is to 
direct the parent, parents, adoptive parent or adoptive parents of the child, or another 
party with a legitimate interest therein who has filed a petition with the court to 
reimburse the Commonwealth for that guardian ad litem, if the parents or guardians are 
financially able to do so.  This provision applies to appointments of guardians ad litem 
under Va. Code § 16.1-266.  Therefore, it will apply in circuit court only in cases appealed 
from the juvenile and domestic relations district court and when a guardian ad litem is 
appointed by the circuit court pursuant to Va. Code § 16.1-266. * 
 
The following forms may be utilized by the Circuit Court: 
 

• DC-333, FINANCIAL STATEMENT - ELIGIBILITY DETERMINATION FOR INDIGENT DEFENSE 
SERVICES; 

• DC-211, PETITION FOR PAYMENT AGREEMENT FOR FINES AND COSTS OR REQUEST TO MODIFY 
EXISTING AGREEMENT; 

• DC-533, ASSESSMENT/PAYMENT ORDER; 
• DC-225, NOTICE TO PAY (FINAL NOTICE TO PAY) 

 
*In 2014, it was determined that the DC-533 ASSESSMENT/PAYMENT ORDER should remain in 
the juvenile and domestic relations court and should not accompany any appealed cases 
to the circuit court.  Therefore, circuit courts will only be collecting amounts from the 
appropriate parties for GAL fees assessed in the circuit court. 
 

Nonsuit, Dismiss Action With(Out) Prejudice 

A non-suit is a legal means by which a plaintiff only may end a case before it is actually 
adjudicated.  It can be done at any time before the case is submitted to a jury or the court.  A 
plaintiff is entitled to one (1) non-suit as a matter of right although the court may allow 
additional non-suits upon reasonable notice to counsel of record for all defendants and upon a 
reasonable attempt to notify any party not represented by counsel, and they can re-file suit 
within the original statute of limitations or within six (6) months from the date of the non-suit.  
If additional non-suits are allowed, the court may assess costs and reasonable attorney's fees 
against the non-suiting party.  When suffering a non-suit, a party shall inform the court of 

https://law.lis.virginia.gov/vacode/19.2-159
https://law.lis.virginia.gov/vacode/16.1-266
https://law.lis.virginia.gov/vacode/16.1-266
http://www.vacourts.gov/forms/district/dc333.pdf
http://www.vacourts.gov/forms/district/dc333.pdf
http://www.vacourts.gov/forms/district/dc211.pdf
http://www.vacourts.gov/forms/district/dc211.pdf
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previous non-suits.  Any order effecting a subsequent non-suit shall reflect all prior non-suits 
along with the date of any previous non-suit and the court in which any previous non-suit was 
taken.  Va. Code § 8.01-380. 

 
On occasion, the court will dismiss a case before it is tried or adjudicated.  It is usually done 
after a motion for dismissal is made by one of the parties.  If the court dismisses without 
prejudice, the case may be re-filed.  If the court dismisses with prejudice, the case may not be 
re-filed.  The court may assess against the non-suiting party reasonable witness fees and travel 
costs of expert witnesses scheduled to appear at trial, which are incurred by the opposing party 
solely by reason of the failure to give notice at least seven days prior to trial.  Va. Code § 8.01-
380. 

 
In any of the above, the clerk microfilms/scans and indexes the order and enters in the 
appropriate order book.  Order is placed in case file that is then placed in the ended case files. 
 
Amendment of Claim – Case Transfer 

While a matter is pending in a circuit court, upon motion of the plaintiff seeking to decrease the 
amount of the claim at least 10 days before trial, the court shall order transfer of the matter to 
the general district court that has concurrent jurisdiction over the amended amount of the 
claim without requiring that the case first be dismissed or that the plaintiff request a nonsuit  
The plaintiff shall pay filing and other fees as otherwise provided by law to the clerk of the court 
to which the case is transferred, and such clerk shall process the claim as if it were a new civil 
action. The plaintiff shall prepare and present the order of transfer to the transferring court for 
entry, after which time the case shall be removed from the circuit court docket and the order of 
transfer placed among its records. The plaintiff shall provide a certified copy of the transfer 
order to the receiving court. Va. Code § 8.01-195.4. 
 
Pursuant to Va. Code § 16.1-77, cases may also be transferred to circuit court from district 
court upon motion of the plaintiff seeking to increase the amount of the claim at least 10 days 
prior to trial.  The district court shall order transfer of the matter to the circuit court that has 
concurrent jurisdiction over the amended amount of the claim without requiring that the case 
first be dismissed or that the plaintiff suffer a nonsuit. The plaintiff shall pay filing and other 
fees as otherwise provided by law to the clerk of the court to which the case is transferred, and 
such clerk shall process the claim as if it were a new civil action. The plaintiff shall prepare and 
present the order of transfer to the transferring court for entry, after which time the case shall 
be removed from the pending docket of the transferring court and the order of transfer placed 
among its records. The plaintiff shall provide a certified copy of the transfer order to the 
receiving court. 
 
 
 
 

https://law.lis.virginia.gov/vacode/8.01-380
https://law.lis.virginia.gov/vacode/8.01-380
https://law.lis.virginia.gov/vacode/8.01-380
https://law.lis.virginia.gov/vacode/8.01-195.4/
https://law.lis.virginia.gov/vacode/16.1-77/
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Rules of The Supreme Court of Virginia 

The Supreme Court, subject to Va. Code §§ 17.1-503 and 16.1-69.32, may make general 
regulations for the practice in all courts of the Commonwealth; and may prepare a system of 
rules of practice and a system of pleading and the forms of process and may prepare rules of 
evidence to be used in all such courts.  Va. Code § 8.01-3. 
 
New rules and amendments to rules do not become effective until sixty days from adoption by 
the Supreme Court.  These rules are printed and distributed as public documents pursuant to 
Va. Code § 8.01-3.  The Virginia Code Commission publishes the rules adopted by the Supreme 
Court.  Each circuit court clerk should secure and maintain a copy of the Code of Virginia and 
the Rules of the Supreme Court. 
 
The following is a summary of the Rules of the Supreme Court and the rules applying to 
pleadings and procedures: 
 
Pleadings 

Rule 1:4 of the Supreme Court of Virginia provides the general provisions relating to 
Pleadings.  See General Description of Civil Case Pleadings for more information. 

 
Time Computation 

Whenever a party is required or permitted under these Rules, or by direction of the court, 
to do an act within a prescribed time after service of a paper upon counsel of record, three 
(3) days shall be added to the prescribed time when the paper is served by mail, or one (1) 
day shall be added to the prescribed time when the paper is served by facsimile, electronic 
mail or commercial delivery service. With respect to Parts Five and Five A of the Rules, this 
Rule applies only to the time for filing a brief in opposition. Rule 1:7. 

 

https://law.lis.virginia.gov/vacode/17.1-503
https://law.lis.virginia.gov/vacode/16.1-69.32
https://law.lis.virginia.gov/vacode/8.01-3
https://law.lis.virginia.gov/vacode/8.01-3
http://codecommission.dls.virginia.gov/codehome.htm
http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
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Amendments to Pleadings 

No amendments may be made to any pleading after it is filed, except by permission of the 
court. Leave to amend shall be liberally granted in furtherance of the ends of justice. 
Unless otherwise provided by order of the court in a particular case, any written motion 
for leave to file an amended pleading shall be accompanied by a properly executed 
proposed amended pleading, in a form suitable for filing. If the motion is granted, the 
amended pleading accompanying the motion shall be deemed filed in the clerk's office as 
of the date of the court's order permitting such amendment. If the motion is granted in 
part, the court may provide for filing an amended pleading as the court may deem 
reasonable and proper. Where leave to amend is granted other than upon a written 
motion, whether on demurrer or oral motion or otherwise, the amended pleading shall be 
filed within 21 days after leave to amend is granted or in such time as the court may 
prescribe. In granting leave to amend the court may make such provision for notice 
thereof and opportunity to make response as the court may deem reasonable and proper. 
Rule 1:8. 

 
Discretion of Court-Extensions of Time 

All steps and procedures in the clerk's office touching the filing of pleadings and maturing 
of suits or actions may be reviewed and corrected by the court.  The time allowed for filing 
pleadings may be extended by the court in its discretion and such extension may be 
granted although the time fixed already has expired; but the time fixed for the filing of a 
motion challenging the venue can in no case be extended except to the extent permitted 
by Va. Code § 8.01-264.  Rule 1:9 
 

Verification - Effect of Omission of Required Oath 

If a statute requires a pleading to be sworn to, and it is not, or requires a pleading to be 
accompanied by an affidavit, and it is not, but contains all the allegations required, 
objection on either ground must be made within seven days after the pleading is filed by a 
motion to strike; otherwise the objection is waived.  At any time before the court passes 
on the motion or within such time thereafter as the court may prescribe, the pleading may 
be sworn to or the affidavit filed. In an Electronically Filed Case, verification shall be 
subject to the provisions of Rule 1:17. Rule 1:10 

 
Endorsements - Submission of Draft Orders, etc. 

Drafts of orders and decrees shall be endorsed by counsel of record, or reasonable notice 
of the time and place of presenting such drafts together with copies thereof shall be 
served pursuant to Rule 1:12 upon all counsel of record who have not endorsed them. 
Compliance with this Rule and with Rule 1:12 may be modified or dispensed with by the 
court in its discretion. In an Electronically Filed Case, endorsement and specification of any 

http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
https://law.lis.virginia.gov/vacode/8.01-264
http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
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objections to the draft order shall be accomplished as provided in Rule 1:17. Rule 1:13 
 

Legal Causes of Action & Actions in Equity 

Part Three of the Rules of the Supreme Court applies to all civil cases, whether legal or 
equitable in nature. 

 
Rule 3:1.  Scope. 

There shall be one form of civil case, known as a civil action.  These Rules 
apply to all civil actions, in the circuit courts, whether the claims involved 
arise under legal or equitable causes of action, unless otherwise provided 
by law.  These rules apply in cases appealed or removed to such courts 
from inferior courts whenever applicable in such cases.  These Rules shall 
not apply in petitions for a writ of habeas corpus.  In matters not covered 
by these Rules, the established practices and procedures are continued.  
Whenever in this Part Three the words “action” or “suit” appear they shall 
refer to a civil action, which may include legal and equitable claims. 

 
Rule 3:2. Commencement of Civil Actions. 

a. Commencement.  A civil action shall be commenced by filing in 
the clerk's office a complaint.  When a statute or established 
practice requires, a proceeding may be commenced by a 
pleading styled "Petition." Upon filing of the pleading, the 
action is then instituted and pending as to all parties 
defendant thereto. The statutory writ tax and clerk's fees shall 
be paid before the summons is issued  

b. Caption.  The complaint shall be captioned with the name of 
the court and the full style of the action, which shall include 
the names of all the parties. The requirements of Va. Code § 
8.01-290 may be met by giving the address or other data after 
the name of each defendant. 

c. Form and Content of the Complaint.   
 It shall be sufficient for the complaint to ask for 

the specific relief sought.  Without more it will be 
understood that all the defendants mentioned in 
the caption are made parties defendant and 
required to answer the complaint; that proper 
process against them is requested; that answers 
under oath are waived, except when required by 
law and that all relief authorized by law and 
demanded in the complaint may be granted.  No 
formal conclusion is necessary.  

http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
https://law.lis.virginia.gov/vacode/8.01-290
https://law.lis.virginia.gov/vacode/8.01-290
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 Every complaint requesting an award of money 
damages shall contain an ad damnum clause 
stating the amount of damages sought. Leave to 
amend the ad damnum clause shall be available 
under Rule 1:8. 

 
Rule 3:3. Filing of Pleadings; Return of Certain Writs.   

a. Filing Generally. The clerk shall receive and file all pleadings when 
tendered, without order of the court. The clerk shall note and 
attest the date of filing thereon. In an Electronically Filed Case, 
the procedures of Rule 1:17 shall be applicable to the notation by 
the clerk of the date of filing. Any controversy over whether a 
party who has filed a pleading has a right to file it shall be decided 
by the court.  

b. Electronic Filing. In any circuit court which has established an 
electronic filing system pursuant to Rule 1:17:  

(1) Any civil action for which electronic filing is available in the 
circuit court may be designated as an Electronically Filed 
Case upon consent of all parties in the case. Such 
designation shall be made promptly, complying with all 
filing and procedural requirements for making such 
designations as may be prescribed by such circuit court.  

(2) Except where service and/or filing of an original paper 
document is expressly required by these rules, all 
pleadings, motions, notices and other filings in an 
Electronically Filed Case shall be formatted, served and 
filed as specified in the requirements and procedures of 
Rule 1:17; provided, however, that when any document 
listed below is filed in the case, the filing party shall notify 
the clerk of court that the original document must be 
retained.  

(i) Any pleading or affidavit required by statute or 
rule to be sworn, verified or certified as provided 
in Rule 1:17(d)(5).     

(ii) Any last will and testament or other 
testamentary document, whether or not it is 
holographic.  Any contract or deed.   

(iii) Any prenuptial agreement or written settlement 
agreement, including any property settlement 
agreement.  

(iv) Any check or other negotiable instrument.  

http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
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(v) Any handwritten statement, waiver, or consent 
by a defendant or witness in a criminal 
proceeding.  

(vi) Any form signed by a defendant in a criminal 
proceeding, including any typed statements or a 
guilty plea form. 

(vii) Any document that cannot be converted into an 
electronic document in such a way as to produce 
a clear and readable image. 

c. Return of writs. No writ shall be returnable more than 90 days 
after its date unless a longer period is provided by statute. 

 
Rule 3:4.  Copies of Complaint. 

a. Copies for Service.  Except in cases where service is waived 
pursuant to Code § 8.01-286.1, the plaintiff shall furnish the clerk 
when the complaint is filed with as many paper copies thereof as 
there are defendants upon whom it is to be served. In an 
Electronically Filed Case, the plaintiff shall file the complaint 
electronically and furnish paper copies to the clerk as provided in 
this Rule.  

b. Exhibits. It is not required that physical copies of exhibits filed 
with the complaint be furnished or served. Unless an individual 
case is exempted by order of the court for good cause shown, an 
electronic or digitally imaged copy of all exhibits that are 
incorporated by reference in the pleading shall be filed with the 
complaint. Upon the adoption of standards for the preparation of 
electronic or digital records for use in appeals, exhibits under this 
Rule shall comply with such standards. 

c. Additional copies.  A deficiency in the number of copies of the 
complaint shall not affect the pendency of the action.   

(1) If the plaintiff fails to furnish the required number of 
copies, the clerk shall request that additional copies be 
furnished by the plaintiff as needed, and if the plaintiff fails 
to do so promptly, the clerk shall bring the fact to the 
attention of the judge, who shall notify the plaintiff's 
counsel, or the plaintiff personally if no counsel has 
appeared for plaintiff, to furnish them by a specified date. 
If the required copies are not furnished on or before that 
date, the court may enter an order dismissing the suit.  

(2) Additionally, in an Electronically Filed Case, if the clerk has 
been provided by the plaintiff with a credit or payment 

http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
https://law.lis.virginia.gov/vacode/8.01-286.1/


CIRCUIT COURT CLERKS’ MANUAL - CIVIL 
Pre-Trial PAGE 4-20  
 

 
Office of the Executive Secretary Department of Judicial Services 
 Rev: 7/21 

account through which to obtain payment of fees for 
duplication of required copies of filings, the clerk shall 
promptly prepare additional copies of the pleading as 
needed, and process payment through such credit or 
payment account; or, if processing by the clerk of the 
proper payment for duplication of additional copies of the 
pleading through a credit or payment account authorized 
by the filing party is not feasible, the clerk shall proceed as 
provided in subpart (c)(1) of this Rule. 

 
Rule 3:5.  The Summons. 

a. Form of process.  Process shall be via a summons, substantially in 
the form of Form CC-1400, SUMMONS - CIVIL ACTION.   

b. Affixing summons for service; voluntary appearance.  Upon the 
commencement of a civil action defendants may appear 
voluntarily and file responsive pleadings and may appear 
voluntarily and waive process, but in cases of divorce or 
annulment of marriage only in accordance with the provisions of 
the controlling statutes.  With respect to defendants who do not 
appear voluntarily or file responsive pleadings or waive service of 
process, the clerk shall issue summonses and securely attach one 
to and upon the front of each copy of the complaint to be served.  
The copies of the complaint, with a summons so attached, shall be 
delivered by the clerk for service together as the plaintiff may 
direct. 

c. Defendant under a disability.  Except when sued for divorce or 
annulment of marriage, or a judgment in personam is sought, a 
summons need not be issued for or served upon a defendant who 
is a person under a disability (except as otherwise provided in Va. 
Code § 8.01-297), the procedure is described in Va. Code § 8.01-9 
constituting due process as to such defendants. 

d. Additional summonses.  The clerk shall on request issue additional 
summonses dating them as of the day of issuance. 

e. Service more than one year after commencement of the action.  
No order, judgment or decree shall be entered against a 
defendant who was served with process more than one year after 
the commencement of the action against him unless the court 
finds as a fact that the plaintiff exercised due diligence to have 
timely service that defendant. 

http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
https://law.lis.virginia.gov/vacode/8.01-297
https://law.lis.virginia.gov/vacode/8.01-297
https://law.lis.virginia.gov/vacode/8.01-9
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Rule 3:6. Proof of Service.  

• Returns shall be made on a paper styled “Proof of Service” which 
shall be substantially in the form of Form CC-1405, PROOF OF 
SERVICE. 

• Returns shall be made thereon and shall show when, where, how 
and upon whom service was made. 

• The clerk shall prepare as many as may be needed and deliver 
them with the copies of the complaint. 

• The summons with copy of the complaint attached shall 
constitute and be served as one paper. 

• It shall be the duty of all persons eligible to serve process to make 
service within five days after receipt, and make return as to those 
served within 72 hours after the earliest service upon any party 
shown on each Proof of Service; but failure to make timely service 
and return shall not prejudice the rights of any party except as 
provided in Rule 3:5. 

• Additional copies of the Proof of Service may be obtained from 
the clerk and returns thereon made in similar manner. 

 
Rule 3:7. Bills of Particulars. 

a. Timing and Grounds.  On motion made promptly, a bill of 
particulars may be ordered to amplify any pleading that does not 
provide notice of a claim or defense adequate to permit the 
adversary a fair opportunity to respond or prepare the case. 

b. Striking of Insufficient Bills of Particulars.  A bill of particulars that 
fails to inform the opposing party fairly of the true nature of the 
claim or defense may, on motion made promptly, be stricken and 
an amended bill of particulars ordered.  If the amended bill of 
particulars fails to inform the opposite party fairly of the true 
nature of the claim or defense, the pleading not so amplified and 
the bills of particulars may be stricken. 

c. Date for Filing Bill of Particulars. An order requiring or permitting 
a bill of particulars or amended bill of particulars shall fix the time 
within which it must be filed. 

http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
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d. Date for Responding to Amplified Pleading.  If the bill of 
particulars amplifies a complaint, a defendant shall respond to the 
amplified pleading within 21 days after the filing thereof, unless 
the defendant relies on pleadings already filed.  If the bill of 
particulars amplifies any other pleading, any required response 
shall be filed within 21 days after the filing of the bill of 
particulars, or within such shorter or longer time as the court may 
prescribe. 

 
Rule 3:8. Answers, Pleas, Demurrers and Motions. 

a. Response Requirement. A defendant shall file pleadings in 
response within 21 days after service of the summons and 
complaint upon that defendant, or if service of the summons has 
been timely waived on request under Code § 8.01-286.1, within 
60 days after the date when the request for waiver was sent, or 
within 90 days after that date if the defendant was addressed 
outside the Commonwealth. A demurrer, plea, motion to dismiss, 
and motion for a bill of particulars shall each be deemed a 
pleading in response for the count or counts addressed therein. If 
a defendant files no other pleading than the answer, it shall be 
filed within said time. An answer shall respond to the paragraphs 
of the complaint. A general denial of the entire complaint or plea 
of the general issue shall not be permitted. 

b. Response After Demurrer, Plea or Motion.  When the court has 
entered its order overruling all motions, demurrers and other 
pleas filed by a defendant, such defendant shall, unless he has 
already done so, file his answer within 21 days after entry of such 
order, or within such shorter or longer time as the court may 
prescribe. 

 
Rule 3:9. Counterclaims. 

a. Scope.  A defendant may, at that defendant’s option, plead as a 
counterclaim any cause of action that the defendant has against 
the plaintiff or all plaintiffs jointly, whether or not it grows out of 
any transaction mentioned in the complaint, whether or not it is 
for liquidated damages, whether it is in tort or contract, and 
whether or not the amount demanded in the counterclaim is 
greater than the amount demanded in the complaint. 

b. Time for initiation 
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 A counterclaim shall, subject to the provisions of 
Rule 1:9, be filed within 21 days after service of 
the summons and complaint upon the defendant 
asserting the counterclaim, or if service of the 
summons has been timely waived on request 
under Code § 8.01-286.1, within 60 days after the 
date when the request for wavier was sent, or 
within 90 days after that date if the defendant 
was addressed outside the Commonwealth. 

 If a demurrer, plea, motion to dismiss, or motion 
for a bill of particulars is filed within the period 
provided in subsection (b)(i) of this Rule, the 
defendant may file any counterclaim at any time 
up to 21 days after the entry of the court's order 
ruling upon all such motions, demurrers and 
other pleas, or within such shorter or longer time 
as the court may prescribe. 

c. Response to counterclaim.  The plaintiff shall file pleading in 
response to such counterclaim within 21 days after it is served. 

d. Separate trials.  The court in its discretion may order a separate 
trial of any cause of action asserted in a counterclaim. 

 
Rule 3:10. Cross-Claims. 

a. Scope.  A defendant may, at that defendant’s option, plead as a 
cross-claim any cause of action that such defendant has or may 
have against one or more other defendants growing out of any 
matter pled in the complaint.  Such cross-claim may include a 
claim that the party against whom it is asserted is or may be liable 
to the cross-claimant for all or part of a claim asserted in the 
action against the cross-claimant. 

b. Time for initiation.  A cross-claim shall, subject to the provisions of 
Rule 1:9, be filed within 21 days after service of the summons and 
complaint on the defendant asserting the cross-claim or if service 
of the summons has been timely waived on request under Code        
§ 8.01-286.1, within 60 days after the date when the request for 
waiver was sent, or within 90 days after that date if the defendant 
was addressed outside the Commonwealth.  

c. Response to cross-claim.  The cross-claim defendant shall file 
pleadings in response to such cross-claim within 21 days after it is 
served. 

d. Separate trials.  The court in its discretion may order a separate 
trial of any cause of action asserted in a cross-claim. 
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Rule 3:11. Reply. 
Responding to new matter.  If a pleading, motion or affirmative defense sets 
up new matter and contains words expressly requesting a reply, the adverse 
party shall within 21 days file a reply admitting or denying such new matter.  
If it does not contain such words, the allegation of new matter shall be 
taken as denied or avoided without further pleading.   

 
Rule 3:12. Joinder of Additional Parties. 

a. Persons to Be Joined if Feasible.  A person who is subject to 
service of process may be joined as a party in the action if (1) in 
his/her absence complete relief cannot be accorded among those 
already parties, or (2) he claims an interest relating to the subject 
of the action and is so situated that the disposition of the action in 
his/her absence may (i) as a practical matter impair or impede 
his/her ability to protect that interest or (ii) leave any of the 
persons already parties subject to a substantial risk of incurring 
double, multiple, or otherwise inconsistent obligations by reason 
of his/her claimed interest.  If he should join as a plaintiff but 
refuses to do so, he may be made a defendant, or, in a proper 
case, an involuntary plaintiff. 

b. Method of Joinder.  A motion to join an additional party shall, 
subject to the provisions of Rule 1:9, be filed with the clerk within 
21 days after service of the complaint and shall be served on the 
party sought to be joined who shall thereafter be subject to all 
provisions of these Rules, except the provisions requiring 
payment of writ tax and clerk's fees. 

c. Determination by Court Whenever Joinder Not Feasible.  If a 
person as described in subdivision (a) hereof cannot be made a 
party, the court shall determine whether in equity and good 
conscience the action should proceed among the parties before it, 
or should be dismissed, the absent person being thus regarded as 
indispensable.  The factors to be considered by the court include: 
first, to what extent a judgment rendered in the person's absence 
might be prejudicial to him or those already parties; second, the 
extent to which, by protective provisions in the judgment, by the 
shaping of relief, or other measures, the prejudice can be 
lessened or avoided; third, whether a judgment rendered in the 
person's absence will be adequate; fourth, whether the plaintiff 
will have an adequate remedy if the action is dismissed for 
nonjoinder. 

d. Pleading Reasons for Nonjoinder.  A pleading asserting a claim for 
relief shall state the names, if known to the pleader, of any 
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persons as described in subdivision (a) hereof who are not joined, 
and the reasons why they are not joined. 

 
Rule 3:13. Third-Party Practice. 

a. When Defendant May Bring in Third Party.  At any time after 
commencement of the action a defending party, as a third-party 
plaintiff, may file and serve a third-party complaint upon a person 
not a party to the action who is or may be liable to him for all or 
part of the plaintiff's claim against him.  The third-party plaintiff 
need not obtain leave therefor if he files the third-party complaint 
not later than 21 days after he serves his/her original pleading in 
response.  Otherwise he must obtain leave therefor on motion 
after notice to all parties to the action.  The person served with 
the third-party complaint, hereinafter called the third-party 
defendant, shall make his/her defenses to the third-party 
plaintiff's claim as provided in Rules 3:7 and 3:8 and his/her 
counterclaims against the third-party plaintiff and cross-claims 
against other third-party defendants as provided in Rules 3:9 and 
3:10.  The third-party defendant may assert against the plaintiff 
any defenses that the third-party plaintiff has to the plaintiff's 
claim.  The third-party defendant may also assert any claim 
against the plaintiff arising out of the transaction or occurrence 
that is the subject matter of the plaintiff's claim against the third-
party plaintiff.  The plaintiff may, at his/her option, within 21 days 
after service of the third-party complaint upon the third-party 
defendant, assert any claim against the third-party defendant 
arising out of the transaction or occurrence that is the subject 
matter of the plaintiff's claim against the third-party plaintiff, and 
the third-party defendant thereupon shall assert his/her defenses 
as provided in Rules 3:7 and 3:8 and his/her counterclaims and 
cross-claims, including claims against the plaintiff, as provided in 
Rules 3:9 and 3:10.  Any party may move to strike the third-party 
complaint, or for its severance or separate trial.  A third-party 
defendant may proceed under this rule against any person not a 
party to the action who is or may be liable to him for all or part of 
the claim made in the action against the third-party defendant. 

b. When Plaintiff May Bring in Third Party.  When a counterclaim is 
asserted against a plaintiff, he may cause a third party to be 
brought in under circumstances that under this rule would entitle 
a defendant to do so. 
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Rule 3:14.  Intervention. 
A new party may by leave of court file a pleading to intervene as a plaintiff 
or defendant to assert any claim or defense germane to the subject matter 
of the proceeding. 
 
All provisions of these Rules applicable to civil cases, except those 
provisions requiring payment of writ tax and clerk’s fees, shall apply to such 
pleadings.  The parties on whom such pleadings are served shall respond 
thereto as provided in these Rules. 
 
Rule 3:15.  Statutory Interpleader. 
Proceedings brought pursuant to statutory provisions relating to 
interpleader shall, to the extent not inconsistent with the governing 
statutes, be conducted in accordance with the Rules contained in this Part 
Three. 
 
Rule 3:16. New Parties.  
New parties may be added, on motion of the plaintiff by order of the court 
at any stage of the case as the ends of justice may require.  The motion, 
accompanied by an amended complaint, shall be served on the existing 
parties as required by Rule 1:12.  If the motion is granted, the amended 
complaint shall be filed in the clerk's office and all the provisions of Rule 3:4 
shall apply as to the new parties, but no writ tax, clerk's fee or deposit for 
costs is required.  All defendants shall file pleadings in response thereto as 
required by these Rules unless otherwise ordered by the court. 
 

Rule 3:17. Substitution of Parties. 
a. Substitution of a successor. If a party becomes incapable of 

prosecuting or defending because of death, disability, conviction 
of felony, removal from office, or other cause, a successor in 
interest may be substituted as a party in such person’s place. 

b. Motion, Consent, Procedure.  Substitution shall be made on 
motion of the successor or of any party to the action.  If the 
successor does not make or consent to the motion, the party 
making the motion shall file the motion and the proposed 
amended pleading upon the party to be substituted in the manner 
prescribed by the Code of Virginia for serving original process 
upon such party.  Unless the movant and the party to be 
substituted agree otherwise, or the court orders a different 
schedule, the party sought to be substituted shall file a written 
response to the motion for substitution within 21 days after 
service of the motion and proposed amended pleading upon the 
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party sought to be substituted. 
 
Rule 3:18. General Provisions as to Pleadings. 

a. Pleadings.  All motions in writing, including a motion for a bill of 
particulars and a motion to dismiss, whether filed in paper 
document format or as electronic or digitally imaged filings, are 
pleadings. 

b. Allegation of negligence.  An allegation of negligence or 
contributory negligence is sufficient without specifying the 
particulars of the negligence. 

c. Contributory negligence as a defense.  Contributory negligence 
shall not constitute a defense unless pleaded or shown by the 
plaintiff's evidence.  

d. Pleading the statute of limitations.  An allegation that an action is 
barred by the statute of limitations is sufficient without specifying 
the particular statute relied on.  

e. Separate of combined filings. Answers, counterclaims, cross-
claims, pleas, demurrers, affirmative defenses and motions may 
all be included in the same paper if they are separately identified 
in both the caption and the body of the filing. 

 
Rule 3:19. Default. 

a. Failure Timely to Respond.  A defendant who fails timely to file a 
responsive pleading as prescribed in Rule 3:8 is in default.  A 
defendant in default is not entitled to notice of any further 
proceedings in the case, including notice to take depositions, 
except that written notice of any further proceedings shall be 
given to counsel of record, if any.  The defendant in default is 
deemed to have waived any right to trial of issues by jury. 

b. Relief from Default.  Prior to the entry of judgment, for good cause 
shown the court may grant leave to a defendant who is in default 
to file a late responsive pleading.  Relief from default may be 
conditioned by the court upon such defendant reimbursing any 
extra costs and fees, including attorney’s fees, incurred by the 
plaintiff solely as a result of the delay in the filing of a responsive 
pleading by the defendant.  

c. Default Judgment and Damages. 
(1) Except in suits for divorce or annulling a marriage, the 

court shall, on motion of the plaintiff, enter judgment for 
the relief appearing to the court to be due.  When service 
of process is effected by posting, no judgment by default 
shall be entered until the requirements of Code § 8.01-296 
(2)(b) have been satisfied.  
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(2) If the relief demanded is unliquidated damages, the court 
shall hear evidence and fix the amount thereof, unless the 
plaintiff demands trial by jury, in which event, a jury shall 
be impaneled to fix the amount of damages. 

(3) If a defendant participates in the hearing to determine the 
amount of damages such defendant may not offer proof or 
argument on the issues of liability, but may (i) object to the 
plaintiff’s evidence regarding damages, (ii) offer evidence 
regarding the quantum of damages, (iii) participate in jury 
selection if a jury will hear the damage inquiry, (iv) submit 
proposed jury instructions regarding damages, and (v) 
make oral argument on the issues of damages.     
                 

d.  Relief from Default Judgment. 
(1) Within 21 Days – During the period provided by Rule 1:1 

for the modification, vacation or suspension of a judgment, 
the court may by written order relieve a defendant of a 
default judgment after consideration of the extent and 
causes of the defendant’s delay in tendering a responsive 
pleading, whether service of process and actual notice of 
the claim were timely provided to the defendant, and the 
effect of the delay upon the plaintiff.  Relief from default 
may be conditioned by the court upon the defendant 
reimbursing any extra costs and fees, including attorney’s 
fees, incurred by the plaintiff solely as a result of the delay 
in the filing of a responsive pleading by the defendant.  

(2) After 21 Days – A final judgment no longer within the 
jurisdiction of the trial court under Rule 1:1 may not be 
vacated by that court except as provided in Va. Code §§ 
8.01-423 and 8.01-623. 

 
Rule 3:20. Motion for Summary Judgment.  
Any party may make a motion for summary judgment at any time after the 
parties are at issue, except in an action for divorce or for annulment of 
marriage. If it appears from the pleadings, the orders, if any, made at a 
pretrial conference, the admissions, if any, in the proceedings, that the 
moving party is entitled to judgment, the court shall grant the motion. 
Summary judgment, interlocutory in nature, may be entered as to the 
undisputed portion of a contested claim or on the issue of liability alone 
although there is a genuine issue as to the amount of damages. Summary 
judgment shall not be entered if any material fact is genuinely in dispute. 
No motion for summary judgment or motion to strike the evidence shall be 
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sustained when based in whole or in part upon any discovery depositions 
under Rule 4:5, unless all parties to the action shall agree that such 
deposition may be so used, or unless the motion is brought in accordance 
with the provisions of subsection B of § 8.01-420. As further provided in 
subsection C of § 8.01-420, depositions and affidavits may be used to 
support or oppose a motion for summary judgment in any action where the 
only parties to the action are business entities and the amount at issue is 
$50,000 or more. 
 
Rule 3:21.  Jury Trial of Right. 

a. Jury Trial Situations Unchanged.  The right of trial by jury as 
declared by the Constitution of Virginia, or as given by an 
applicable statute or other authority, is unchanged by these rules, 
and shall be implemented as established law provides.  
Established practice for the trial and decision of equitable claims 
by the judge alone shall be continued. 

b. Demand.  Any party may demand a trial by jury of any issue triable 
of right by a jury in the complaint or by (1) serving upon the other 
parties a demand therefore in writing at any time after the 
commencement of the action and not later than 10 days after the 
service of the last pleading directed to the issue, and (2) filing the 
demand with the trial court.  Such demand may be endorsed upon 
a pleading of the party.  In an Electronically Filed Case, endorsement 
of such demand may be made as provided in Rule 1:17. The court 
may set a final date for service of jury demands. Leave to file 
amended pleadings shall not extend the time for serving and filing a 
jury demand unless the order granting leave to amend expressly so 
states.  

c. Specification of Issues.  In the demand a party may specify the 
issues which the party wishes so tried; otherwise the party shall 
be deemed to have demanded trial by jury for all the issues so 
triable.  If the party has demanded trial by jury for only some of 
the issues, any other party within ten days after service of the 
demand or such lesser time as the court may order, may serve a 
demand for trial by jury of any other or all of the issues of fact in 
the action. 

d. Waiver.  The failure of a party to serve and file a demand as 
required by this rule constitutes a waiver by the party of trial by 
jury. 
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Rule 3:22.  Trial by Jury or by the Court. 
a. By Jury.  When trial by jury has been demanded as provided in 

Rule 3:21, the action shall be designated upon the docket as a jury 
action.  The trial of all issues so demanded shall be by jury, unless 
(1) the parties or their attorneys of record, by written stipulation 
filed with the court or by an oral stipulation made in open court 
and entered in the record, consent to trial by the court sitting 
without a jury; or (2) the court upon motion or of its own initiative 
finds that a right of trial by jury on some or all of those issues does 
not exist under applicable law. 

b. By the Court.  Except as otherwise provided in this Rule, issues not 
demanded for trial by jury as provided in Rule 3:21, and issues as 
to which a right of trial by jury does not exist, shall be tried by the 
court. 

c. Statutory Jury Rights in Certain Equitable Claims. 
(1) In an equitable claim where no right to a jury trial 

otherwise exists, where impaneling of an advisory jury 
pursuant to Va. Code § 8.01-336(E) to hear an issue will be 
helpful to the court concerning disputed fact issues, such a 
jury may be seated.  Decision on such claims and issues 
shall be made by the judge. 

(2) Where a jury trial on a defendant’s plea in an equitable 
claim is authorized under Va. Code § 8.01-336 (D), trial of 
the issues presented by the plea shall be by a jury whose 
verdict on those issues has the same effect as if trial by 
jury had been a matter of right. 

d. Party Consent to Jury.  As to any claim not triable of right by a jury, 
the court, with the consent of the parties, may (i) order trial of any 
claim or issue with an advisory jury or, (ii) a trial with a jury whose 
verdict has the same effect as if trial by jury had been a matter of 
right. 

e. Trial by Mixed Jury and Non-Jury Claims. In any case when there 
are both jury and non-jury issues to be tried, the court shall adopt 
trial procedures and a sequence of proceedings to assure that all 
issues properly heard by the jury are decided by it, and applicable 
factual determinations by the jury shall be used by the judge in 
resolving the non-jury issues in the case. 
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Rule 3:23. Use of and Proceedings Before a Commissioner in Chancery. 
a. Commissioners in chancery may be appointed in cases in circuit 

court, including uncontested divorce cases, only when (1) there is 
agreement by the parties with concurrence of the court or (2) 
upon motion of a party or the court on its own motion with a 
finding of good cause shown in each individual case.  

b. Upon entry of a decree by the court referring any matter to a 
commissioner in chancery, the clerk shall mail or deliver to the 
commissioner a copy of the decree of reference. Unless the 
decree prescribes otherwise, the commissioner shall promptly set 
a time and place for the first meeting of the parties or their 
attorneys, and shall notify the parties or their attorneys of the 
time and place so set. It shall be the duty of the commissioner to 
proceed with all reasonable diligence to execute the decree of 
reference.  

c. A commissioner may require the production of evidence upon all 
matters embraced in the decree of reference including the 
production of all books, papers, vouchers, documents and writings 
applicable thereto. The commissioner shall have the authority to 
call witnesses or the parties to the action to testify and may 
examine them upon oath. The commissioner may rule upon the 
admissibility of evidence unless otherwise directed by the decree 
of reference; but when a party so requests, the commissioner 
shall cause a record to be made of all proffered evidence which is 
excluded by the commissioner as inadmissible.  

d. The commissioner shall prepare a report stating his findings of fact 
and conclusions of law with respect to the matters submitted by 
the decree of reference. The commissioner shall file the report, 
together with all exhibits admitted in evidence and a transcript of 
the proceedings and of the testimony, with the clerk of the court. 
In an Electronically Filed Case, filing as required in this Rule shall 
be in accord with the requirements of Rule 1:17. The 
commissioner shall mail or deliver to counsel of record and to 
parties not represented by counsel, using the last address shown 
in the record, written notice of the filing of the report. Provided, 
however, that in divorce cases a copy of the report shall 
accompany the notice. Provided, further, that no such notice or 
copy shall be given parties who have not appeared in the 
proceeding. 

 
Rule 1A:4. Out-of-State Lawyers - When Allowed by Comity to Participate in 
a Case Pro Hac Vice. 
1. Introduction.  A lawyer who is not a member of the Virginia State Bar, but 
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is currently licensed and authorized to practice law in another state, 
territory, or possession of the United States of America (hereinafter called 
an “out-of-state lawyer”) may apply to appear as counsel pro hac vice in a 
particular case before any court, board or administrative agency 
(hereinafter called “tribunal”) in the Commonwealth of Virginia upon 
compliance with this rule.  

2. Association of Local Counsel.  No out-of-state lawyer may appear pro hac 
vice before any tribunal in Virginia unless the out-of-state lawyer has first 
associated in that case with a lawyer who is an active member in good 
standing of the Virginia State Bar (hereinafter called “local counsel”).  The 
name of local counsel shall appear on all notices, orders, pleadings, and 
other documents filed in the case.  Local counsel shall personally appear 
and participate in pretrial conferences, hearings, trials, or other 
proceedings actually conducted before the tribunal.  Local counsel 
associating with an out-of-state lawyer in a particular case shall accept 
joint responsibility with the out-of-state lawyer to the client, other 
parties, witnesses, other counsel and to the tribunal in that particular 
case.  Any pleading or other paper required to be served (whether 
relating to discovery or otherwise) shall be invalid unless it is signed by 
local counsel.  The tribunal in which such case is pending shall have full 
authority to deal with local counsel exclusively in all matters connected 
with the pending case.  If it becomes necessary to serve notice or process 
in the case, any notice or process served upon local counsel shall be 
deemed valid as if served on the out-of-state lawyer.  

3. Procedure for applying.  Appearance pro hac vice in a case is subject to 
the discretion and approval of the tribunal where such case is pending.  
An out-of-state lawyer desiring to appear pro hac vice under this rule shall 
comply with the procedures set forth herein for each case in which pro 
hac vice status is requested.  For good cause shown, a tribunal may 
permit an out-of-state lawyer to appear pro hac vice on a temporary basis 
prior to completion by the out-of-state lawyer of the application 
procedures set forth herein.  At the time such temporary admission is 
granted, the tribunal shall specify a time limit within which the out-of-
state lawyer must complete the application procedures, and any 
temporary pro hac vice admission shall be revoked in the event the out-
of-state lawyer fails to complete the application procedure within the 
time limit. 

a. Notarized Application.  In order to appear pro hac vice as counsel 
in any matter pending before a tribunal in the Commonwealth of 
Virginia, an out-of-state lawyer shall deliver to local counsel to file 
with the tribunal an original notarized application and a non-
refundable application fee of $250.00 payable to the Clerk of the 
Supreme Court.  Pro hac vice counsel must submit a notarized 
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application with the non-refundable application fee of $250.00 for 
each separate case before a tribunal.  Original, notarized 
applications and orders granting, denying or revoking application 
to appear pro hac vice shall be retained in a separate file 
containing all applications.  The clerk of the tribunal shall maintain 
the application for a period of three years after completion of the 
case and all appeals. 

b. Motion to associate counsel pro hac vice.  Local counsel shall file a 
motion to associate the out-of-state lawyer as counsel pro hac 
vice with the tribunal where the case is pending, together with 
proof of service on all parties in accordance with the Rules of the 
Supreme Court of Virginia.  The motion of local counsel shall be 
accompanied by: (1) the original, notarized application of the out-
of-state lawyer; (2) a proposed order granting or denying the 
motion; and (3) the required application fee. 

c. Entry of Order.  The order granting or denying the motion to 
associate counsel pro hac vice shall be entered by the tribunal 
promptly and a copy of the order shall be forwarded to the Clerk 
of the Supreme Court.  An out-of-state lawyer shall make no 
appearance in a case until the tribunal where the case is pending 
enters the order granting the motion to associate counsel pro hac 
vice unless temporary admission has been approved pursuant to 
this rule.  The order granting pro hac vice status shall be valid until 
the case is concluded in the courts of this Commonwealth or a 
court revokes the pro hac vice admission. 

4. Notarized Application.  The notarized application required by this rule 
shall be on a form approved by the Supreme Court of Virginia and 
available at the office of the clerk of the tribunal where the case is 
pending.  

5. Discretion and Limitation on Number of Matters.  The grant or denial of a 
motion pursuant to this rule by the tribunal is discretionary.  The tribunal 
shall deny the motion if the out-of-state lawyer has been previously 
admitted pro hac vice before any tribunal or tribunals in Virginia in twelve 
(12) cases within the last twelve (12) months preceding the date of the 
current application.  In the enforcement of this limitation, the tribunal 
may consider whether the pending case is a related or consolidated 
matter for which the out-of-state lawyer has previously applied to appear 
pro hac vice.  Before ruling on a pro hac vice motion, the tribunal shall 
verify with the Supreme Court of Virginia the number of cases during the 
preceding twelve (12) months in which the out-of-state lawyer was 
admitted in Virginia pro hac vice.  

http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
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6. Transfer of Venue and Appeal.  The out-of-state lawyer’s pro hac vice 
admission shall be deemed to continue in the event the venue in the case 
or proceeding is transferred to another tribunal or is appealed; provided, 
however, that the tribunal having jurisdiction over such transferred or 
appealed case shall have the discretion to revoke the authority of the out-
of-state lawyer to appear pro hac vice.  

7. Duty to Report Status.  An out-of-state lawyer admitted pro hac vice shall 
have a continuing obligation during the period of such admission to 
advise the tribunal promptly of any disposition made of pending 
disciplinary charges or the institution of any new disciplinary proceedings 
or investigations.  The tribunal shall advise the Clerk of the Supreme 
Court of Virginia if the tribunal denies or revokes the out-of-state lawyer’s 
permission to appear pro hac vice.  

8. Record-keeping.  The Clerk of the Supreme Court of Virginia will maintain 
an electronic database necessary for the administration and enforcement 
of this rule.  

9. Disciplinary Jurisdiction of the Virginia State Bar.  An out-of-state lawyer 
admitted pro hac vice pursuant to this rule shall be subject to the 
jurisdiction of all tribunals and agencies of the Commonwealth of Virginia, 
and the Virginia State Bar, with respect to the laws and rules of Virginia 
governing the conduct and discipline of out-of-state lawyers to the same 
extent as an active member of the Virginia State Bar.  An applicant or out-
of-state lawyer admitted pro hac vice may be disciplined in the same 
manner as a member of the Virginia State Bar.  

10. In-State Services Related to Out-of-State Proceedings.  Subject to the 
requirements and limitations of Rule 5.5 of the Virginia Rules of 
Professional Conduct, an out-of-state lawyer may provide the following 
services without the entry of a pro hac vice order: 

a. In connection with a proceeding pending outside of Virginia, an 
out-of-state lawyer admitted to appear in that proceeding may 
render legal services in Virginia pertaining to or in aid of such 
proceeding. 

b. In connection with a case in which an out-of-state lawyer 
reasonably believes he is eligible for admission pro hac vice under 
this rule:  (1) the out-of-state lawyer may consult in Virginia with a 
member of the Virginia State Bar concerning a pending or 
potential proceeding in Virginia; (2) the out-of-state lawyer may, 
at the request of a person in Virginia contemplating or involved in 
a proceeding in Virginia, consult with that person about that 
person’s retention of the out-of-state lawyer in connection with 
that proceeding; and (3) on behalf of a client residing in Virginia 
or elsewhere, the out-of-state lawyer may render legal services in 
Virginia in preparation for a potential case to be filed in Virginia. 

http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
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c. An out-of-state lawyer may render legal services to prepare for 
and participate in an ADR process, regardless of where the ADR 
process or proceeding is expected to take place or actually takes 
place. 

 
 The Rule and Application may be accessed by clicking below: 

Rule 1A:4 and APPLICATION TO APPEAR PRO HAC VICE BEFORE A VIRGINIA TRIBUNAL 
 

See “Suits/Action Types” in this manual for specific clerk’s office 
procedures. 

 
Interpreters 

Interpreters may be appointed by the court, pursuant to Va. Code § 8.01-384.1:1, in a civil case.  
Local policy will dictate whether a hearing is required to assess the need for an interpreter, 
whether the court has a standing order.   “[T]he amount allowed by the court to the [foreign 
language] interpreter may, in the discretion of the court, be assessed against either party as a 
part of the cost of the case and, if collected, the same shall be paid to the Commonwealth.”  

 
It is a federal requirement to provide free language assistance to LEP individuals in all court 
proceedings, notwithstanding conflicting state or local laws. See the appendix “ Language 
Access Guidance Letter to State Courts from Assistant Attorney General Thomas E. Perez 
(August 17, 2010).”  

 
If notwithstanding this guidance a court orders judgment in a civil case for any or all of the 
interpreter fees against either the defendant or the plaintiff, the court should establish an FAS 
accounts receivable. If the order is against the defendant, the court can use the existing civil 
case number. If the order is against the plaintiff, then the court should assign a new civil 
number in the FAS to establish the accounts receivable. Any monies collected by the party 
ordered to pay should be receipted into revenue account 113 “cost collected in Commonwealth 
cases.”  

 
See SERVING NON-ENGLISH SPEAKERS IN THE VIRGINIA COURT SYSTEM. 
 
Local Rules of Court (Rule 1:15) 

In addition to the rules promulgated by the Supreme Court of Virginia, local rules can be 
prescribed by the circuit courts.  The circuit courts may prescribe for their circuits such rules as 
may be reasonably appropriate to promote proper order and decorum, and the convenient and 
efficient use of courthouses and clerks' offices.  Va. Code § 8.01-4. 
 

http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
http://www.vacourts.gov/courts/scv/forms/pro_hac_vice_form.pdf
https://law.lis.virginia.gov/vacode/8.01-384.1:1/
http://www.vacourts.gov/courtadmin/aoc/djs/programs/interpreters/manuals/lep/guidelines.pdf
https://law.lis.virginia.gov/vacode/8.01-4
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Whenever a local rule is prescribed by a circuit court it will be entered in the appropriate order 
book.  A copy of the order, with the date of entry of such order, will be posted in the clerk's 
office.  All local rules are to be filed with the Executive Secretary of the Supreme Court and the 
court may, upon request, furnish to attorneys regularly practicing before that circuit court. 
 
Any attorney who becomes counsel of record in any proceedings in a circuit court, in which he 
does not regularly practice, must ascertain the rules of that court and abide thereby.  The clerk 
shall, upon request, promptly furnish a copy of all rules then in force and effect. 
 
The chief judge of the circuit court will provide a copy of general information relating to the 
management of the courts on or before December 31 of each year to the Executive Secretary of 
the Supreme Court.  The information provided is published on or before July 1 of each year.  
Examples of local rules adopted include the following: 
 

• Beginning date of Term; 
• Grand Jury Days; 
• Motion Days; 
• Misdemeanor Appeal Days; 
• Utilization of Commissioners in Chancery; 
• How/when criminal cases are set; i.e., on Term Day 
• How/when civil cases are set; i.e., cases set by praecipe 
• Use of Docket Call; 
• Time court convenes; 
• Juror information; and 
• When Instructions must be filed 

 
Purging Inactive Cases From The Docket  

The ever-increasing caseloads and congested dockets within the circuit court have made the 
court aware of delay in concluding cases that remain on the court's docket for long periods of 
time with no activity.  As examples, in civil cases, delays may be occurring when service of 
process is not requested at case filing and thus the case can languish for considerable periods of 
time with no further actions, pleadings or orders filed. 
 
Delays also may result from discovery not being completed in a timely fashion or when last 
minute motions or continuances require postponement of the trial.  For that reason, many 
courts have established internal procedures for removing inactive cases from their docket 
through firm adherence to a regular case purging schedule.  Purging inactive cases from the 
docket has often been referred to as the “one-, two- and three-year rule.”  Methods of 
notifying parties that cases will be purged vary from court to court, however, courts have found 
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it necessary to establish guidelines for the purging of these cases and the notification of parties 
accordingly. 
 
One Year 

If process has not been served within one year of the commencement of a case that is still 
pending on the court’s docket, the court may, in its discretion, order it to be struck from 
the docket and the action shall be discontinued.  The clerk of the court shall notify the 
plaintiff or his counsel of record at his last known address at least thirty days before the 
entry of an order of discontinuance so that the plaintiff may have an opportunity to show 
that service has been timely effected on the defendant or that due diligence has been 
exercised to have service timely effected.  Upon finding that service has been timely 
effected or that due diligence has been exercised to have service timely effected, the 
court shall maintain the action on the docket and, if service has not been timely effected 
but due diligence to effect service has been exercised, shall require the plaintiff to attempt 
service.  The plaintiff may still file a nonsuit before the entry of a discontinuance order.  
This process does not apply to asbestos litigation.  Va. Code § 8.01-335. 

 
Also, a defendant who has not been served within one year of the filing of a suit may make 
a special appearance to file a motion to dismiss, and if the court finds that the plaintiff did 
not exercise due diligence to have timely service, the court shall dismiss the suit with 
prejudice.  Upon finding that the plaintiff did exercise due diligence to have timely service, 
the court shall require the person filing the motion to file a responsive pleading within 
twenty-one days.  The plaintiff reserves the right to file a nonsuit.  Va. Code § 8.01-277. 
 
If a civil action is pending in a circuit court on appeal from a general district court and (i) an 
appeal bond has been furnished by or on behalf of any party against whom judgment has 
been rendered for money or property and (ii) for more than one year there has been no 
order or proceeding, except to continue the matter, the action may, upon notice to the 
parties at least fifteen days prior to the entry of the order, be dismissed and struck from 
the docket of the court.  Upon dismissal, the judgment of the general district court shall 
stand and the appeal bond shall be forfeited after application of any funds needed to 
satisfy the judgment. 

 
Two Years 

A number of courts in Virginia are sending notice requiring parties to appear in court when 
a case has been inactive for two years.  Cases are considered inactive if there has been no 
action (order or proceeding) except to continue it.  The court may, at its discretion, 
discontinue and strike the inactive case from the docket if a request is not made for 
continuance.  If one of the parties requests a continuance prior to an entry of a 
discontinuance order, the court will enter a pre-trial order formulating specific issues in 
the case.  This order is used by the court to ensure timely resolution of the case.  If the 

https://law.lis.virginia.gov/vacode/8.01-335
https://law.lis.virginia.gov/vacode/8.01-277
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court finds that the case has not advanced based on the pre-trial order, the court may 
strike the case from the docket. 

 
Cases which fall into the “two-year” rule and are stricken from the docket are 
discontinued.  These cases may be reinstated, on motion, after notice to the parties or 
their counsel, within one year from the date of the discontinuance notice.  The clerk of the 
court shall notify the parties in interest if known, or their counsel of record at his last 
known address, at least fifteen days before the entry of such order of discontinuance so 
that all parties may have an opportunity to be heard on it.  Va. Code § 8.01-335. 

 
Three Years 

Cases which fall into the “three-year” rule and are stricken from the docket are also 
discontinued.  Like cases that are discontinued under the “two-year” rule, cases 
discontinued under the “three-year” rule can be reinstated on the docket under Va. Code 
§ 8.01-335 (B) but some actions may be reinstated under Va. Code § 20-121.1.  See 
Crenshaw v. Crenshaw 12 Va. App. 1129, 408 S.E. 2nd 556 (1991).  Notice to the parties 
prior to any action taken by the court to discontinue the case is not required, however the 
clerk must forward any order entered to all parties once entered by the court. 

 
The Pending Docket provided by the Supreme Court Case Management System provides a 
listing of all cases pending in the court.  A summary sheet details the age of the court's 
pending civil cases falling within time increments, such as those still pending within one 
year of filing.  This report will show the percentage of cases which are more than two 
years old and which of these cases are eligible to be purged under the two (2) or three (3) 
year rules. 

 
The most useful report available to the court is the Civil - No Action Report.  This too, is 
provided by the Supreme Court Case Management System.  This report depicts those 
cases that have had no hearings, pleadings or orders filed within specific time periods.  
This report will also aid the court in determining if there are pending cases that are eligible 
to be purged. 
 

https://law.lis.virginia.gov/vacode/8.01-335
https://law.lis.virginia.gov/vacode/8.01-335
https://law.lis.virginia.gov/vacode/8.01-335
https://law.lis.virginia.gov/vacode/20-121.1
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