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Chapter 1 - Overview 

Local Practices/Local Rules/Judicial Preferences 

To be updated in the future. 
 
Criminal Law 

In order to discuss criminal law, it is helpful to begin with a definition of a crime.  There are 
many philosophical and technical definitions of a crime.  Professor Jerome Hall defined a crime 
as “legally proscribed human conduct causative of a given harm which conduct coincides with a 
blameworthy frame of mind and which is subject to punishment by the State.”  A less scholarly 
but more manageable definition of a crime is an offense committed by a person against society 
and its laws. 
 
An orderly society requires the existence of rules of conduct and enforcement of those rules.  
Unlike civil law, the purpose of which is to make a wronged person whole again through specific 
performance or monetary compensation by the wrongdoer, criminal law is intended to deter 
behavior deemed detrimental to society and to deal fairly with those who misbehave. 
 
Sources of law applicable to criminal procedure in Virginia include federal, state and local law.  
The United States Constitution, federal statutes, and court cases construing federal law 
comprise the body of federal law.  Virginia criminal law consists of the state constitution, state 
statutes and court decisions addressing issues of state law.  Specific sources of state criminal 
law are Article I, Section 8 of the Constitution of Virginia and Titles 18.2 and 19.2 of the Code of 
Virginia.  Localities may also enact ordinances which do not conflict with state or federal law. 
 
Court Organization and Jurisdictional Distinctions 

Supreme Court of Virginia 

The Supreme Court of Virginia is the highest court in the Commonwealth and is frequently 
referred to as the “court of last resort.”  It has both original and appellate jurisdiction, but 
its primary purpose is to review decisions of lower courts from which appeals have been 
allowed.  Va. Const. Article VI, § 1. 
 
All criminal cases, as well as traffic infraction cases, are appealed to the Court of Appeals.  
The Supreme Court, in its discretion, may hear appeals of decisions of the Court of Appeals 
in felony cases and misdemeanor cases in which incarceration has been imposed, or in 
traffic and misdemeanor cases in which the Supreme Court determines that the decision 
of the Court of Appeals involves a substantial constitutional question or a matter of 
significant precedential value.  Va. Code § 17.1-410.  However, in practice, the Supreme 
Court seldom hears appeals from decisions of the Court of Appeals in traffic cases. 

https://law.lis.virginia.gov/vacode/17.1-410
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The Supreme Court may, in its discretion, on motion of the Court of Appeals or on its own 
motion, certify an appeal which was filed with the Court of Appeals for review by the 
Supreme Court.  Certification is appropriate when the Supreme Court determines that the 
case is of great public importance or that the docket or status of work of the Court of 
Appeals warrants transfer of jurisdiction of the case.  Va. Code § 17.1-409.  For a further 
discussion of appellate procedure in the Supreme Court, see this manual, “Post Sentencing 
- Supreme Court of Virginia.” 

 
Court of Appeals of Virginia 

The Court of Appeals of Virginia provides for intermediate appellate review of all decisions 
of the circuit court in traffic infraction cases and in criminal cases.  Before a criminal or 
traffic infraction case may be reviewed by the Court of Appeals, a notice of appeal must 
first be filed through the circuit court.  Decisions of the Court of Appeals are final in traffic 
infraction and misdemeanor cases where no jail or penitentiary sentence has been 
imposed. 
 
Va. Code § 17.1-406.  For a further discussion of appellate procedure in the Court of 
Appeals, see this manual, “Post Sentencing - Court of Appeals.” 

 
Circuit Courts 

The circuit court is the trial court of general jurisdiction in Virginia.  It is the sole court with 
the authority to try all types of cases except as specifically provided by statute. 
 
The circuit court has jurisdiction of 1) the trial of all misdemeanors originally charged in 
circuit court; 2) the trial of all felonies committed by adults, and those felonies committed 
by juveniles aged fourteen and older whose cases have been certified for trial in the circuit 
court by the judge of a juvenile and domestic relations district court; and 3) all appeals 
from the general district court and juvenile and domestic relations district court. Upon 
certification by the district court of any felony charge and ancillary misdemeanor charge or 
when an appeal of a conviction of an offense in district court is noted, jurisdiction as to 
such charges shall vest in the circuit court, unless such case is reopened pursuant to 
§ 16.1-133.1, a final judgment, order, or decree is modified, vacated, or suspended 
pursuant to Supreme Court of Virginia Rule 1:1, or the appeal has been withdrawn in the 
district court within 10 days pursuant to § 16.1-133.  Va. Code § 17.1-513.  Appeals from 
the district courts are heard “de novo” - the cases are tried from the beginning as though 
there had been no prior trial.  Va. Code § 16.1-136.  The circuit court is the only trial court 
of record and is the only court in Virginia wherein a jury is provided for the trial of criminal 
cases. 

 
 

https://law.lis.virginia.gov/vacode/17.1-409
http://www.vacourts.gov/courts/circuit/resources/manuals/cc_manual_criminal/chapter_06.pdf
http://www.vacourts.gov/courts/circuit/resources/manuals/cc_manual_criminal/chapter_06.pdf
https://law.lis.virginia.gov/vacode/17.1-406
http://www.vacourts.gov/courts/circuit/resources/manuals/cc_manual_criminal/chapter_06.pdf
https://law.lis.virginia.gov/vacode/16.1-133.1/
https://law.lis.virginia.gov/vacode/16.1-133/
https://law.lis.virginia.gov/vacode/17.1-513
https://law.lis.virginia.gov/vacode/16.1-136
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District Courts 

District courts in Virginia are courts of limited jurisdiction.  They have jurisdiction only in 
cases where jurisdiction is specifically given by statute.  Jury trials are not conducted in 
district courts; all cases are heard by a judge. 
 
Virginia has a unified district court system which consists of general district courts and 
juvenile and domestic relations district courts.  Some general district and juvenile and 
domestic relations district courts are served jointly by one clerk and are referred to as 
“combined” district courts.  Combined district courts, however, maintain their 
separateness in terms of case processing.  Furthermore, general district court judges hear 
only general district court cases, and juvenile and domestic relations district court judges 
hear only juvenile and domestic relations cases, except when they consent to serve as a 
replacement judge when the regular judge is unable to preside over a case. 
 
Both types of district courts have jurisdiction of adult misdemeanor cases as well as traffic 
cases.  While district courts do not have jurisdiction to try felony cases, they may conduct 
preliminary hearings in felony cases to determine whether there is enough evidence to 
“certify” the case to the circuit court for grand jury review and possible trial. 
 
The juvenile and domestic relations district court has exclusive jurisdiction over individuals 
under the age of eighteen alleged to have committed acts which, if committed by an adult, 
would constitute a crime.  Va. Code § 16.1-241.  Such cases are referred to as 
“delinquency” cases.  The juvenile and domestic relations district court has jurisdiction of 
cases where a juvenile has committed certain actions which, if committed by adults, 
would not be considered criminal offenses such as truancy or habitually running away 
from home.  Such cases are known either as “CHINS” (child in need of services) cases or 
“CHINSUP” (child in need of supervision) cases.  The juvenile and domestic relations 
district court also has jurisdiction of all misdemeanor offenses committed by one member 
of the family against another.  Like the general district court, the juvenile and domestic 
relations district court cannot hear felony cases.  It may conduct preliminary hearings in 
felony cases involving offenses committed by one family member against another. 

 
Felonies and Misdemeanors Distinguished 

Criminal offenses are divided into two categories, felonies and misdemeanors, based upon the 
punishment which may be imposed upon conviction.  (Note:  Traffic infractions are defined as 
violations of public order are neither felonies nor misdemeanors.  Va. Code § 46.2-100.) 

 
Felonies 

Felonies are serious offenses generally punishable by imprisonment in a penitentiary for at 
least one year and sometimes also punishable by a fine.  Va. Code § 18.2-8.  Examples of 

https://law.lis.virginia.gov/vacode/16.1-241
https://law.lis.virginia.gov/vacode/46.2-100
https://law.lis.virginia.gov/vacode/18.2-8


CIRCUIT COURT CLERKS’ MANUAL - CRIMINAL  
OVERVIEW         PAGE 1-4                                                                                                          

 
Office of the Executive Secretary Department of Judicial Services 
 Rev: 7/21 
 

felonies are murder, malicious or unlawful wounding (felonious assault), robbery, grand 
larceny and rape.  Title 18.2 of the Code of Virginia categorizes felonies into six classes for 
purposes of punishment and sentencing.  The prescribed range of punishment for each 
class of felony is listed below: 

 
Class 
Felony Punishment Range 

1 Imprisonment for life without the possibility of parole, and a fine of 
not more than $100,000 

2 Imprisonment for life or any term not less than twenty (20) years, 
and a fine of not more than $100,000 

3 Imprisonment for not less than five (5) nor more than twenty (20) 
years, and a fine of not more than $100,000 

4 Imprisonment for not less than two (2) nor more than ten (10) years, 
and a fine of not more than $100,000 

5 
Imprisonment for not less than one (1) year nor more than ten (10) 
years, or confinement in jail for not more than twelve (12) months 
and a fine of not more than $2,500, either or both 

6 
Imprisonment for not less than one (1) nor more than five (5) years, 
or confinement in jail for not more than twelve (12) months and a 
fine of not more than $2,500, either or both. 

For any felony offense committed (i) on or after January 1, 1995, the court may, 
and (ii) on or after July 1, 2000, shall, except in cases in which the court orders a 
suspended term of confinement of at least six months, impose an additional term 
of not less than six months nor more than three years, which shall be suspended 
conditioned upon successful completion of a period of post-release supervision 
pursuant to Va. Code § 19.2-295.2 and compliance with such other terms as the 
sentencing court may require. However, such additional term may only be 
imposed when the sentence includes an active term of incarceration in a 
correctional facility. 
Note:  Except as specifically authorized for Class 5 and 6 felonies the court shall 
impose either imprisonment and a fine, or imprisonment only. However, if the 
defendant is not a natural person, the court shall impose only a fine.  Va. Code § 
18.2-10(g). 

 
Misdemeanors 

Misdemeanors are less serious offenses punishable by a fine of up to $2,500 or a sentence not 
to exceed twelve months in jail, or a combination of a fine and jail sentence.  Examples of 
misdemeanors are simple assault, public intoxication and petit larceny.  Like felonies, 
misdemeanors are categorized into several classes pursuant to Va. Code § 18.2-11: 

https://law.lis.virginia.gov/vacode/19.2-295.2/
https://law.lis.virginia.gov/vacode/18.2-10
https://law.lis.virginia.gov/vacode/18.2-10
https://law.lis.virginia.gov/vacode/18.2-11
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Class 
Misdemeanor Punishment Range 

1 Confinement in jail for not more than twelve (12) months and a fine 
of not more than $2,500, either or both 

2 Confinement in jail for not more than six (6) months and a fine of 
not more than $1,000, either or both 

3 A fine of not more than $500 

4 A fine of not more than $250 

Other 

For a misdemeanor offense prohibiting proximity to children as 
described in subsection A of § 18.2-370.2, the sentencing court is 
authorized to impose the punishment set forth in subsection B of 
that section in addition to any other penalty provided by law. 

 
Other Offenses 

In some instances, criminal offenses are not punishable as one of these classes of 
offenses.  Instead, the punishment for an offense may be contained either in the statute 
that creates or defines the offense or in a separate section which specifically provides a 
punishment for the offense.  Va. Code § 18.2-14.  To determine whether an offense is a 
felony or a misdemeanor, the following criteria should be applied: 

 
 A felony is punishable by at least one year in the state correctional facility; 
 A misdemeanor is punishable by not more than twelve months in jail or a $2,500 

fine, either or both. 
 All offenses which do not clearly constitute felonies are treated as misdemeanors.  

1987-88 Rept. Va. Att’y Gen. 288 (1988). 
 
Participants in The Criminal Justice System 

Virginia’s criminal justice system is composed of a network of courts and tribunals dealing with 
criminal law and its enforcement.  While clerks, judges, attorneys and law enforcement officers 
are the primary figures in the criminal justice system, many other entities and individuals serve 
an equally vital function in the criminal justice process.  This chapter identifies the major 
participants in Virginia’s criminal justice system and attempts to provide a greater 
understanding of their role and importance. 
 
Law Enforcement 

Law enforcement is the arm of the criminal justice system with investigatory and arrest 
authority.  Examples of law enforcement include local police, sheriffs and state police.  

https://law.lis.virginia.gov/vacode/18.2-370.2/
https://law.lis.virginia.gov/vacode/18.2-14
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Note:  Because sheriffs have myriad responsibilities beyond law enforcement, their role is 
addressed separately in this chapter.)  The foregoing entities possess broad powers within 
a jurisdiction to investigate crimes and arrest those who are in violation of law.  In certain 
instances, individuals who are privately employed may be sworn in by a circuit court judge 
as special police with law enforcement powers. 
 
Whether a law enforcement official is employed by the government or by a private 
employer, his/her role in the criminal justice system is the same:  to preserve the peace, to 
protect the public, to uphold the law, and to provide the information necessary to 
prosecute those who have violated the law. 

 
Prosecutors 

A prosecutor is empowered by law to represent the government’s interests in a criminal 
case.  In essence, the prosecutor performs the function of trial attorney for the 
government. 
 
In this state, the Commonwealth’s attorney is charged with representing the 
Commonwealth of Virginia as plaintiff when a defendant is charged with the commission 
of a criminal offense.  The Commonwealth’s attorney is chosen by popular election in each 
city and county every four years.  He is assisted by a staff of assistant Commonwealth’s 
attorneys who serve at the pleasure of the Commonwealth’s Attorney. 
 
When a violation of local ordinance is prosecuted, the local government’s attorney is 
charged with representing the interest of the locality as plaintiff.  By statute, however, the 
local government’s attorney may contract with the Commonwealth’s attorney to act as 
the local government attorney when a case involves a violation of local law.  The local 
government’s attorney is appointed by the local governing body. 

 
Whether the prosecutor is a city, county, or Commonwealth’s attorney, his/her role is to 
protect the public interest and to attempt to prove the guilt of the defendant beyond a 
reasonable doubt. 

 
Defense Attorneys 

A defense attorney assumes the responsibility for representing the interests of an 
accused.  His/her responsibilities entail providing legal advice to the accused, preparing for 
hearings and for trial, and appearing at all criminal proceedings on behalf of the accused.  
As defense attorney, he is not required to believe or prove that the defendant is innocent; 
rather, his/her role is to guide his/her client through the criminal process, to represent 
his/her client’s position, and to ensure that the defendant fully understands the nature 
and consequences of the charges against him/her. 
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An accused may hire any licensed attorney whom he can afford, including an out of state 
attorney, as long as they are in compliance with Rule of Court 1A:4. For more information 
on Pro Hac Vice attorney, please see Civil Manual, Suits-Action Types L-W: Pro Hac Vice.  If 
the accused wishes to be represented by counsel but is indigent (unable to afford an 
attorney) and he is charged with a jailable offense, the judge will appoint an attorney to 
represent him/her.  Courts in many jurisdictions in Virginia employ public defenders to 
defend indigent criminal defendants.  Alternatively, an accused may waive his/her right to 
counsel and represent himself/herself (proceed pro se).  For a discussion of retained and 
appointed counsel, see “Pre-Trial - Right to Counsel” in this manual.   

 
Magistrates 

Magistrates and any other personnel in the office of the magistrate shall be appointed by 
the Executive Secretary of the Supreme Court of Virginia in consultation with the chief 
judges of the circuit courts having jurisdiction within the region. Each magistrate shall be 
appointed to serve one or more of the magisterial regions created by the Executive 
Secretary. Each magisterial region shall be comprised of one or more judicial districts. The 
Executive Secretary shall have full supervisory authority over the magistrates so 
appointed. Notwithstanding any other provision of law, the only methods for the selection 
of magistrates shall be as set out in this section. Va. Code § 19.2-35. 
 
A magistrate has only the powers expressly granted by statute.  Va. Code § 19.2-45.  While 
magistrates may take certain legal actions in both criminal and civil matters, this manual 
will discuss only their criminal functions. 

 
Magistrates conduct hearings to determine whether probable cause exists for arrest.  Va. 
Code § 19.2-45 (1).  When a criminal complaint is lodged with the magistrate, he must 
weigh the facts and determine whether there is a probable cause to believe that the 
accused committed the offense in question.  If he finds probable cause, he must issue a 
warrant or summons charging the accused with the commission of a criminal offense.  The 
magistrate will not issue a warrant or summons charging the accused with committing a 
criminal offense if probable cause is not found.  The magistrate acts as a “gatekeeper,” 
screening from prosecution those cases that appear to lack sufficient evidence or 
information to support the claim that the accused has committed a crime. 
 
The magistrate is also empowered to issue search warrants.  Va. Code § 19.2-45 (2).  The 
magistrate, in reviewing search warrant requests, must balance an individual’s 
constitutional right to be free from unreasonable searches and seizures against society’s 
right to obtain evidence of a crime.  For these reasons, there are very strict provisions 
regulating the issuance of search warrants.  The magistrate may suffer serious 
consequences and be held personally liable if he fails to comply with these provisions.  The 
magistrate must determine that probable cause exists before issuing a warrant.  The 
standard for establishing probable cause to search is the same as the standard for 

https://law.lis.virginia.gov/vacode/19.2-35
https://law.lis.virginia.gov/vacode/19.2-45
https://law.lis.virginia.gov/vacode/19.2-45
https://law.lis.virginia.gov/vacode/19.2-45
https://law.lis.virginia.gov/vacode/19.2-45
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establishing probable cause to arrest.  For a thorough discussion of search warrants, see 
this manual, “Miscellaneous Matters - Search Warrants.” 
 
The magistrate performs the task of admitting (or denying) persons to bail and setting the 
terms of bail.  Va. Code § 19.2-45 (3).  After an accused has been arrested, the arresting 
officer will generally bring him/her before a magistrate.  The magistrate will conduct a bail 
hearing at which he will question the accused and the arresting officer.  Based upon the 
nature and circumstances of the offense, the accused’s criminal history, length of 
residence in the community, whether the accused is employed, and the accused’s record 
of appearance at previous court hearings, the magistrate will decide whether to release 
the accused or commit him/her to jail.  If the accused is to be released, the magistrate 
must also set the conditions of release and fix bail appropriately to ensure the accused’s 
appearance in court.  Many provisions govern admission to bail, and it is incumbent upon 
the magistrate to adhere to those guidelines both to preserve the rights of the accused 
and to protect the public from harm by the accused.  For a thorough discussion of bail 
procedures, see this manual, “Pre-Trial - Bonds.” 
 

Grand Juries 

The functions of a grand jury are twofold: 
 

 To consider bills of indictment prepared by the attorney for the Commonwealth 
and to determine whether as to each such bill there is sufficient probable cause to 
return such indictment “a true bill.” 

 To investigate and report on any condition that involves or tends to promote 
criminal activity, either in the community or by any governmental authority, 
agency or official thereof.  These functions may be exercised by either a special 
grand jury or a regular grand jury as hereinafter provided. 

 
There are three types of grand juries - regular, special, and multi-jurisdictional, each of 
which is an arm of the circuit court. 

 
Regular Grand Juries 
 

A regular grand jury is convened at each term (session) of court.  The court 
annually selects at least 60 but not more than 120 citizens from the county 
or city to serve as grand jurors for one year.  Not more than twenty days 
before the beginning of each term of court at which a grand jury is 
required, the clerk of the circuit court issues a venire facias (list of grand 
jurors to be summoned) to the sheriff commanding him/her to summon 
from the grand jury list not less than five (5) nor more than nine (9) persons 
to serve as grand jurors for that court term.  Va. Code § 19.2-194.  For a 

http://www.vacourts.gov/courts/circuit/resources/manuals/cc_manual_criminal/chapter_07.pdf
https://law.lis.virginia.gov/vacode/19.2-45
http://www.vacourts.gov/courts/circuit/resources/manuals/cc_manual_criminal/chapter_04.pdf
https://law.lis.virginia.gov/vacode/19.2-194
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discussion of petit juries and juror summoning, see this manual, “Trial/Post 
Trial - Jury Trial.” 
 
Grand juries consider bills of indictment, hear witnesses and determine 
whether there is probable cause to believe that an accused committed a 
crime and should stand trial.  Va. Code §§ 19.2-191, 19.2-200.  The grand 
jury does not hear both sides of the case and does not determine the guilt 
or innocence of the accused.  The foregoing is the function of the petit jury 
if the accused is tried later.  The selection of regular grand jurors is done by 
the circuit court on a yearly basis. 

 
Special Grand Juries 
 

Special grand juries may be impanelled by a circuit court (i) at any time 
upon its own motion,  (ii) upon recommendation of a minority of the 
members of a regular grand jury that a special grand jury be impanelled, to 
perform the functions provided for in subdivision (2) of Va. Code § 19.2-
191, or (iii) upon request of the attorney for the Commonwealth to 
investigate and report on any condition that involves or tends to promote 
criminal activity and consider bills of indictments to determine whether 
there is sufficient probable cause to return such indictment as a “true bill.” 
 
A special grand jury shall be impanelled by a circuit court upon the 
recommendation of a majority of the members of a regular grand jury if the 
court finds probable cause to believe that a crime has been committed 
which should be investigated by a special grand jury impanelled to perform 
the functions provided for in subdivision (2) of Va. Code § 19.2-191. 
 
At the conclusion of its investigation and deliberation, a special grand jury 
impanelled by the court on its own motion or on recommendation of a 
regular grand jury shall file a report of its findings with the court, including 
therein any recommendations that it may deem appropriate, after which it 
shall be discharged. Such report shall be sealed and not open to public 
inspection, other than by order of the court.  Va. Code § 19.2-206. 
 
A majority, but not less than five, of the members of a special grand jury 
convened upon request of the attorney for the Commonwealth must 
concur in order to return a “true bill” of indictment.  A “true bill” may be 
returned upon the testimony of, or evidence produced by, any witness who 
was called by the grand jury, upon evidence presented or sent to it.  Va. 
Code § 19.2-213. 
 

https://law.lis.virginia.gov/vacode/19.2-191
https://law.lis.virginia.gov/vacode/19.2-200
https://law.lis.virginia.gov/vacode/19.2-191
https://law.lis.virginia.gov/vacode/19.2-191
https://law.lis.virginia.gov/vacode/19.2-191
https://law.lis.virginia.gov/vacode/19.2-206
https://law.lis.virginia.gov/vacode/19.2-213
https://law.lis.virginia.gov/vacode/19.2-213
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In practice, special grand juries are convened infrequently. 
 
Special grand juries consist of seven to eleven citizens of a city or county, 
summoned from a list prepared by the circuit court.  In order to determine 
a potential juror’s qualifications, the presiding judge shall examine each 
juror individually and under oath.  He shall then certify in writing and not 
under seal that he has examined the members of the special grand jury and 
has found that they are qualified and are impartial and disinterested in the 
subject matter and outcome of the investigation.  The examination shall be 
recorded by a court reporter and conducted pursuant to the requirements 
of secrecy provided for in this chapter.  The court shall appoint one of the 
members as foreman.  Va. Code § 19.2-207. 
 
The responsibility of a special grand jury is ordinarily limited to the 
investigation of a specific condition believed to exist in the community and 
to make a full report on that condition.  It is not authorized to conduct a 
“fishing expedition” with respect to other possible illegal activity.  If, in the 
course of its authorized investigation, the special grand jury discovers other 
conditions warranting investigation, such conditions should be disclosed in 
its report.  If a special grand jury has not filed a report within six months of 
being impanelled, the circuit court may discharge it.  However, if the court, 
in its discretion, determines that the special grand jury is making progress, 
the court may direct the body to continue its investigation.  Va. Code § 
19.2-213.1. 

 
Multi-Jurisdiction Grand Juries 
 

• A multi-jurisdiction grand jury is convened to investigate any 
condition which involves or tends to promote criminal violations as 
set out in Va. Code § 19.2-215.9;  

• To report evidence of any criminal offense enumerated in 
subdivision 1 to the attorney for the Commonwealth or United 
States attorney of any jurisdiction where such offense could be 
prosecuted or investigated and, when appropriate, to the Attorney 
General. 

• To consider bills of indictment prepared by a special counsel to 
determine whether there is sufficient probable cause to return 
each such indictment as a “true bill.”  Only bills of indictment which 
allege an offense enumerated in subdivision 1 may be submitted to 
a multi-jurisdiction grand jury 

 
Multi-jurisdiction grand juries may be convened upon application to the 

https://law.lis.virginia.gov/vacode/19.2-207
https://law.lis.virginia.gov/vacode/19.2-213.1
https://law.lis.virginia.gov/vacode/19.2-213.1
https://law.lis.virginia.gov/vacode/19.2-215.1
http://www.oag.state.va.us/
http://www.oag.state.va.us/
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Supreme Court of Virginia by two or more Commonwealth’s attorneys after 
approval of the application by the Attorney General.  Va. Code § 19.2-215.2.  
If such a grand jury is authorized, the Supreme Court will issue an 
impaneling order which shall: 

 
• appoint a judge of the circuit court of the jurisdiction where the 

multi-jurisdiction grand jury shall be convened as the presiding 
judge, unless all of the judges of that circuit have recused 
themselves. 

• designate the jurisdiction requested on the application as the 
jurisdiction where the multi-jurisdiction grand jury shall be 
convened  

• designate special counsel to assist the body. 
 

Va. Code § 19.2-215.3.  A multi-jurisdiction grand jury is convened for a 
twelve-month term, but such term may be extended for successive periods 
of not more than six months upon the petition of a majority of the grand 
jury. 
 
The body consists of seven to eleven members (at least one member from 
each jurisdiction for which it is convened) selected by the presiding judge 
from a list prepared by him/her.  This list is composed of persons on the 
annual list of grand jurors for the jurisdictions for which the multi-
jurisdiction grand jury is convened. Va. Code § 19.2-215.4. 

 
Petit Jury 

A petit jury, also known as a regular or trial jury, hears the testimony of witnesses, 
determines the facts in a case and applies the principles of law pronounced by the judge in 
written instructions to the jury.  The jury determines whether the defendant is guilty or 
not guilty and upon a finding of guilt, the court shall ascertain the term of confinement in 
the state correctional facility or in jail and the amount of fine, if any, when a person is 
convicted of a criminal offense, unless the accused is tried by a jury and has requested 
that the jury ascertain punishment. Such request for a jury to ascertain punishment shall 
be filed as a written pleading with the court at least 30 days prior to trial..  Va. Code § 
19.2-295. 
 
Because jurors are not trained in the law, the judge must decide questions of law and 
what evidence should be admitted.  The jury alone, however, decides questions of fact 
and weighs the credibility (reliability) of physical evidence and witness testimony. 
 
A jury trial is available only at the circuit court level.  Rule 3A:13(a).  In felony cases, the 

https://law.lis.virginia.gov/vacode/19.2-215.2
https://law.lis.virginia.gov/vacode/19.2-215.3
https://law.lis.virginia.gov/vacode/19.2-215.4
https://law.lis.virginia.gov/vacode/title19.2/chapter18/section19.2-295/
https://law.lis.virginia.gov/vacode/title19.2/chapter18/section19.2-295/
http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
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jury consists of twelve persons selected from a panel of twenty; in misdemeanor cases, it 
consists of seven persons selected from a panel of thirteen.  Va. Code § 19.2-262.  Virginia 
Code §§ 8.01-345 through 8.01-352 govern the selection process of jurors in criminal as 
well as civil cases.  Prospective jurors are randomly selected annually by jury 
commissioners who select the names from the current list of registered voters and other 
lists approved by the court.  The names are then placed on a master jury list.  Throughout 
the year whenever a jury is needed, the clerk will randomly select the number of jurors 
needed from the master list.  The jurors selected are then summoned to appear on a 
specified date.  For a detailed discussion of the jury selection process, see “Pre-Trial - Jury 
Selection, Summoning and Orientation.” 

 
Judges 

The primary responsibility of a judge is to ensure that controversies between private 
parties or between a private individual and the government are determined fairly.  The 
judge must know the law and apply it to the case before him/her.  If a case is tried without 
a jury (a bench trial) the judge must determine the facts and apply the law to those facts.  
In a jury trial, the judge must accept the jury’s verdict unless he believes it is the result of 
prejudice or a misapplication of law to the facts, in which case he may declare a mistrial 
and the case will be retried. 
 
A judge should maintain order and decorum in proceedings before him/her.  He should be 
patient and courteous to litigants, jurors, witnesses, lawyers, and others with whom he 
deals in his/her official capacity.  A judge should dispose of the business of the court in a 
timely manner and should follow the law without being swayed by partisan interests, 
public clamor, or fear of criticism.  Canon 3A, Canons of Judicial Conduct. 

 
Sheriffs 

A sheriff is chosen by popular election for a four-year term.  The sheriff’s duties include 
providing assistance to the courts by serving arrest warrants, witness subpoenas and other 
processes, and in summoning juries.  He is also in charge of the local jail and is responsible 
for transporting prisoners from other facilities to appear at trial.  In some rural counties, 
the sheriff is also the chief law enforcement official. 
 
During criminal court proceedings, one or more sheriff’s deputies serve as bailiff or court 
officer charged with keeping order, managing jurors and witnesses, protecting evidence 
(drugs and valuables), and maintaining courtroom security.  The sheriff is also responsible 
for the custody of prisoners while in court. 

 
 
 
 

https://law.lis.virginia.gov/vacode/19.2-262
https://law.lis.virginia.gov/vacode/8.01-345
https://law.lis.virginia.gov/vacode/8.01-345
https://law.lis.virginia.gov/vacode/8.01-352
http://www.vacourts.gov/courts/circuit/resources/manuals/cc_manual_criminal/chapter_04.pdf
http://www.vacourts.gov/courts/circuit/resources/manuals/cc_manual_criminal/chapter_04.pdf
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Witnesses 

A witness is one who testifies in court as to what he knows or has seen, heard or 
otherwise observed.  A witness appearing before a grand jury aids the grand jury in 
determining whether the accused should stand trial.  Likewise, in a criminal trial, the trier 
of fact may use the testimony of witnesses to prove or disprove the charges against the 
accused.  Witnesses may be summoned by the Commonwealth or the defense. 

 
Court Reporters 

A court reporter records testimony in circuit court proceedings by CD, tape, shorthand, or 
stenography.  The testimony must be recorded verbatim and without error.  The court 
reporter may be called upon during the course of the proceeding to read aloud portions of 
the recorded proceeding to clarify witness testimony.  It is vital that the testimony be 
recorded verbatim and without error.  If an appeal is filed necessitating review of the 
record, the court reporter will prepare an “official transcript” from his/her record. 
 
Generally, a court reporter is a private vendor under contract to the court who has been 
approved by a circuit judge to perform reporting services in his/her court.  Va. Code § 
19.2-166.  In some jurisdictions, the court reporter may be a deputy clerk.  In other 
jurisdictions, court reporters have been replaced by or are used in conjunction with 
electronic recording devices.  Even though court proceedings can be recorded 
electronically, a court reporter is needed to produce a written transcript. 
 
See Attorney General Opinion to Weckstein dated 4/12/02 (2002, page 156); Court trying 
felony cases has discretion to establish procedures for choosing and contracting for 
private court reporting services. Court reporting services associated with criminal litigation 
proceedings are exempt from Act’s competitive process requirements. 

 
Probation and Parole Officers 

A probation and parole officer (also known as a “PO”) is an officer of the court responsible 
for the preparation of investigative reports on defendants who have been convicted of a 
crime (usually a felony).  These presentence reports provide the court with the social, 
employment and criminal histories of defendants and serve as a sentencing guide to the 
judge.  Va. Code § 19.2-299. 
 
A PO is also charged with supervising those defendants whom the court has placed on 
probation.  In conjunction with this responsibility, the PO is required to arrest or cause to 
be arrested those probationers who violate the terms and conditions of their probation.  
Va. Code § 53.1-145.  In many jurisdictions, the PO must also ensure that any fines, court 
costs and restitution owed by the probationer are paid to the court.  In some cases, other 
agencies approved by the Court, may monitor defendants who have been placed on “first 

https://law.lis.virginia.gov/vacode/19.2-166
https://law.lis.virginia.gov/vacode/19.2-166
https://law.lis.virginia.gov/vacode/19.2-299
https://law.lis.virginia.gov/vacode/53.1-145
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offender” status, or may have been placed on probation for a misdemeanor violation. 
 
The judge or judges of the judicial circuit to which an officer is assigned shall authorize the 
officer to serve as an officer of the court to carry out the power and duties prescribed in 
Va. Code § 53.1-145 and elsewhere in this article.  When the area of a probation and 
parole district lies in two or more judicial circuits, the probation and parole officers shall 
be authorized by joint action of the judges of the several circuits.  If there are more than 
two such judges, a majority vote shall control the authorization.  Va. Code  § 53.1-143 
 
Although a PO is appointed to serve a particular court by the judges of that court, the PO 
is an employee of the Virginia Department of Corrections.  If the PO supervises adult 
felons released on parole, he is also responsible to the Virginia Parole Board. 

 
Virginia Parole Board 

Virginia’s Parole Board is a body of up to five (5) members appointed by the governor and 
subject to confirmation by the General Assembly.  At least one member of the Parole 
Board shall be a representative of a crime victims’ organization or a victim of crime as 
defined in subsection B of Va. Code § 19.2-11.01.  Va. Code § 53.1-134.  The Board’s 
primary function is to decide whether felony inmates confined in state institutions are 
conditionally released from prison before completion of their sentences.  It is the only 
entity other than the governor empowered to grant, modify, or revoke parole of prisoners 
confined in a state institution as a result of a sentence imposed by a state court. 
 

Department of Corrections 

The Virginia Department of Corrections is primarily responsible for the supervision, 
management and security of all state correctional facilities.  It is also responsible for the 
discipline, treatment and rehabilitation of those confined in such facilities and for the 
supervision of all probation and parole officers.  The Department is charged with 
implementing the objectives of the State Board of Corrections for local and community 
correctional programs and facilities (for example, CDI).  The Department must respond to 
and carry out all orders, rules and regulations of the Virginia Parole Board. 

 
Clerks Of Circuit Courts 

Throughout the criminal justice process, the court relies heavily on the support of the clerk 
of court and his/her staff to process the cases that come before the court.  The judge and 
the clerk form the court’s management team.  The Code of Virginia provides that “[t]he 
clerk shall develop, implement and administer procedures necessary for the efficient 
operation of the clerk’s office, keep the docket and accounts of the court, supervise 
nonjudicial personnel and discharge other duties as may be prescribed by the judge.”  Va. 
Code § 16.1-69.40.  Pursuant to that section, the clerk should alert the judge as to 

https://law.lis.virginia.gov/vacode/53.1-145
https://law.lis.virginia.gov/vacode/53.1-143
https://vadoc.virginia.gov/
https://vpb.virginia.gov/
https://law.lis.virginia.gov/vacode/19.2-11.01
https://law.lis.virginia.gov/vacode/53.1-134
https://vadoc.virginia.gov/
https://vpb.virginia.gov/
https://law.lis.virginia.gov/vacode/16.1-69.40
https://law.lis.virginia.gov/vacode/16.1-69.40
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scheduling and other problems, coordinate responsibilities with the judge, his/her 
secretary, and other participants in the judicial system, and ensure that the clerical 
functions of the court are performed in a timely, efficient, and accurate manner. 
 
A circuit court clerk is a constitutional officer elected by popular vote for a term of eight 
years.  If a vacancy in any elected constitutional office occurs within the 12 months 
immediately preceding the end of the term of that office, the governing body may petition 
the circuit court to request that no special election be ordered. Upon receipt of such 
petition, the court shall grant such request. The highest ranking deputy officer, or in the 
case of the office of attorney for the Commonwealth, the highest ranking full-time 
assistant attorney for the Commonwealth, who is qualified to vote for and hold that office, 
shall be vested with the powers and shall perform all of the duties of the office, and shall 
be entitled to all the privileges and protections afforded by law to elected or appointed 
constitutional officers, for the remainder of the unexpired term.  Va. Code § 24.2-228.1 
 
The clerk’s office is the administrative arm of the court, and consequently, the clerk is the 
court’s chief administrative officer.  Many of the functions and duties of the clerk are 
specified by statute or court rules and are set out by topic in this manual.  The clerk’s 
primary responsibilities with respect to criminal cases are as follows: 

 
1. to receive and acknowledge receipt of all case-related documents filed with the 

court and to properly provide for their security, retention and disposition; 
2. to issue legal documents such as arrest warrants, capiases, subpoenas, writs, 

abstracts and any other documents as authorized by the judge or statute; 
 

3. to prepare and maintain dockets and calendars of cases scheduled to be heard 
and to notify appropriate parties of upcoming hearings; 

 
4. to commit to jail, penitentiary or other facility; 

  
5. to admit to bail; 

 
6. to prepare and maintain court orders; 

 
7. to take affidavits and administer oaths; 

 
8. to assist the court during courtroom proceedings (by calling cases, swearing 

witnesses, taking notes, and marking exhibits); 
 

9. to manage juries, when required; 
 

https://law.lis.virginia.gov/vacode/24.2-228.1/
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10. to account for all fines, court costs, restitution and other monies owed, remitted, 
to or disbursed; 

 
11. to provide data regarding disposition of cases and caseload information to a 

variety of both local and state agencies; and 
 

12. to foster a positive image of court services to the general public. 
 

These responsibilities indicate the important role of the clerk in Virginia’s judicial system.  
As caseloads and the volume of paperwork continue to increase, the responsibility of the 
clerk and his/her staff to process cases efficiently and properly through the court will 
become critical. 

 
Clerks Of District Courts 

The Committee on District Courts authorizes all district court clerk positions within the 
state.  District court clerks are appointed by the chief district court judge and serve at 
his/her pleasure.  Under certain circumstances such as in cases appealed to the circuit 
court, district court clerks are responsible for transmitting case papers to the circuit court. 

 
Prosecutorial Documents, Arrest Documents and Court Orders 

Various prosecutorial and arrest documents (processes) are used in Virginia to formally charge 
an individual with the commission of a specific offense.  Such documents may serve as the basis 
for taking an individual into custody and for trial.  All prosecutorial and arrest documents must 
clearly state the offenses of which one is accused, with reference to the specific criminal 
statutes and ordinances alleged to have been violated.  If there is no statute or ordinance 
defining the offense because it is a common law offense, the documents must name the 
offense and must reference the specific statute which provides for punishment of the offense. 
 
The following subsections discuss the various prosecutorial and arrest documents most often 
used within the judicial system as well as the function of court orders. 
 
Bill Of Indictment 

A bill of indictment is a written document that legally and formally charges an accused 
with having committed a specified felony or misdemeanor.  Va. Code § 19.2-220 requires 
that the indictment be plainly and concisely written and that it contain the following 
information:  1) the name of the accused; 2) a description of the offense; 3) the county, 
city, or town in which the offense was committed; and 4) the date on which the offense 
was committed. 
 

https://law.lis.virginia.gov/vacode/19.2-220
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All bills of indictment must be prepared by the Commonwealth’s Attorney.  A grand jury 
uses the indictment and evidence, including testimony from witnesses, to determine 
whether there is probable cause to believe that the accused committed the offenses 
charged in the indictment.  If probable cause is found, the grand jury will respond to the 
bill of indictment by returning a “true bill” which permits the government, represented by 
the Commonwealth’s attorney, to proceed to try the accused.  If probable cause is not 
found, the indictment is returned “not a true bill,” and the charges against the accused do 
not advance further.  For any returned indictment to be valid, at least four grand jurors 
must concur in the finding.  Va. Code § 19.2-202.  The indictment must be signed by the 
grand jury foreman.  Rule 3A:6(c). 
 
A bill of indictment may charge an individual with a single offense or multiple offenses, 
depending on local practice or in the discretion of the Commonwealth attorney.  An 
indictment containing more than one charge is referred to as a “multiple count 
indictment.” 
 
Upon the return by a grand jury of an indictment for aggravated murder and the arrest of 
the defendant, the clerk of the circuit court shall forthwith file a certified copy of the 
indictment with the clerk of the Supreme Court of Virginia and shall be open to public 
inspection.  Va. Code § 19.2-217.1 
A “straight” or “direct” indictment is one that has been presented directly to the grand 
jury by the Commonwealth’s attorney with no warrant or summons pending and usually 
without a preliminary hearing or probable cause hearing having been conducted in the 
district court.  The Commonwealth’s attorney may also proceed with a direct indictment if 
a case is not certified or is nolle prossed at the preliminary hearing in a general district 
court. 
 
Virginia Code § 19.2-217 permits an accused to waive indictment, in which event he may 
be tried on a warrant or information, both of which are addressed below.  An accused may 
waive indictment if he wishes to expedite his/her trial and sentencing. 

 
Presentment 

A presentment, like an indictment, is a written accusation of a crime.  It is prepared and 
returned by a grand jury from its own knowledge or observation, without any bill of 
indictment before it.  The term “out-of-pocket indictment,” although technically incorrect, 
is used to describe a presentment signed by a grand jury foreman. 

 
An accused may waive his/her right to be tried on a presentment, in which case he will be 
tried on a warrant or information.  Va. Code § 19.2-217. 

 
 
 

https://law.lis.virginia.gov/vacode/19.2-202
http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
https://law.lis.virginia.gov/vacode/19.2-217.1
https://law.lis.virginia.gov/vacode/19.2-217
https://law.lis.virginia.gov/vacode/19.2-217
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Information 

An information is a written accusation of a crime or a complaint for forfeiture of property 
or money or for imposition of a penalty, prepared and presented by a competent public 
official upon his/her oath of office.  Va. Code § 19.2-216.  In practice, most informations 
are prepared and signed by the Commonwealth’s attorney based upon a complaint in 
writing, verified by the oath of a competent witness.  The contents of the information are 
the same as required for an indictment.  Va. Code § 19.2-220. 
 
An information may be filed in misdemeanor as well as felony cases.  When an information 
is filed charging a felony, there may be no trial on such charge unless an indictment or 
presentment is first returned by the grand jury, except when the accused provides a 
written statement to the court waiving such indictment or presentment.  In the event of 
waiver, the accused may be tried on the information or on a warrant.  Va. Code § 19.2-
217. 

 
Warrant 

A warrant is a written accusation of a crime prepared and signed by a magistrate, clerk, or 
judge based upon a complaint and subsequent finding of probable cause to believe the 
accused committed a criminal offense.  A warrant also provides authorization to take the 
accused into custody; thus, it is commonly called a warrant of arrest.  While Va. Code § 
19.2-71 authorizes a magistrate, clerk, or judge to issue a warrant, the vast majority of 
warrants are issued by magistrates.  A warrant issued by the judge while on the bench for 
a violation of law occurring in the case being tried is often called a “bench warrant.”  
Although several warrants may be issued on the same complaint, no more than one 
offense should be charged in a single warrant.  A summons may be issued in misdemeanor 
cases in lieu of a warrant when specifically authorized by statute.  Va. Code § 19.2-73. 
 
Because the warrant directs a law enforcement officer to make an arrest, the warrant 
must contain the name of the accused, or if his/her name is unknown, a description by 
which he can be identified with reasonable certainty, as well as the nature of the offense.  
Va. Code § 19.2-72.  The officer executing the warrant must endorse it with the date of 
execution (the date on which the warrant was served) and return it to a magistrate or 
other judicial officer having authority to grant bail.  Va. Code § 19.2-76. 

 
Summons 

A summons, when used as a charging document, is similar to a warrant in that it charges in 
writing the accused with the commission of a specific offense.  (For a discussion of the use 
of summonses for juries and grand juries, see this manual, “Pre-Trial - Jury Selection, 
Summoning and Orientation.”)  A summons contains substantially the same information as 
required for a warrant except that a summons also commands the accused to appear at a 

https://law.lis.virginia.gov/vacode/19.2-216
https://law.lis.virginia.gov/vacode/19.2-220
https://law.lis.virginia.gov/vacode/19.2-217
https://law.lis.virginia.gov/vacode/19.2-217
https://law.lis.virginia.gov/vacode/19.2-71
https://law.lis.virginia.gov/vacode/19.2-71
https://law.lis.virginia.gov/vacode/19.2-73
https://law.lis.virginia.gov/vacode/19.2-72
https://law.lis.virginia.gov/vacode/19.2-76
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stated time and place for a court hearing.  Rule 3A:4(b).  Generally, summonses may be 
issued in misdemeanor cases, traffic infraction cases, and in cases where local ordinances 
have been violated.  Va. Code §§ 19.2-73, 19.2-73.1, 19.2-74, 19.2-76.2 and 19.2-232.  In 
circuit court, a summons is generally issued to compel an accused’s appearance before the 
court upon the filing of a misdemeanor indictment, presentment, or information.  Va. 
Code §§ 19.2-217, 19.2-219 and 19.2-232. 
 
Unlike a warrant which is always executed by arresting the accused, a summons is 
executed by personally presenting or delivering a copy of the summons to the accused; no 
attempt is made to take the accused into custody.  When a summons is served by the 
charging law enforcement officer (e.g., for a traffic infraction), the accused must sign the 
summons, thereby promising to appear in court on the specified date.  If the summons is 
issued in the accused’s absence by a magistrate or other judicial officer, the summons is 
given to a serving officer who personally delivers a copy of the summons to the accused 
and returns the original to the appropriate court, noting on the summons when and how 
the accused was served.  Va. Code § 19.2-76.  This process is called “making a return.”  
Under certain limited circumstances, such as violations of local parking ordinances, a 
summons may be executed by first-class mail.  Va. Code § 19.2-76.2.  Summonses issued 
against a corporation to answer an indictment, presentment, or information are served in 
the same manner as in a civil case.  (Va. Code §§ 19.2-238, 8.01-299 through 8.01-301).  
For use of subpoenas to compel attendance of witnesses, see this manual, “Pre-Trial - 
Witness Summoning.” 

 
Capias 

A capias is a warrant of arrest authorized by a judge and prepared and signed by a clerk.  A 
capias may be issued in misdemeanor as well as felony cases.  In circuit courts, a capias is 
most often used to arrest an accused in the following situations: 
 
The return of a felony indictment, presentment, or information (Rule 3A:7; Va. Code § 
19.2-232); 
 
Note:  If defendant is in custody at the time of indictment, it is not necessary to issue a 
capias.  See Va. Code § 19.2-232. 

 
1. The return of an indictment, presentment, or information charging a misdemeanor 

for which imprisonment may be imposed (Note:  If the information, presentment, or 
indictment charges a misdemeanor for which imprisonment may not be imposed, a 
summons is issued instead.  Va. Code § 19.2-232); 

 
2. Failure of an accused to appear in court in response to a summons; 

 

http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
https://law.lis.virginia.gov/vacode/19.2-73
https://law.lis.virginia.gov/vacode/19.2-73.1
https://law.lis.virginia.gov/vacode/19.2-74
https://law.lis.virginia.gov/vacode/19.2-76.2
https://law.lis.virginia.gov/vacode/19.2-232
https://law.lis.virginia.gov/vacode/19.2-217
https://law.lis.virginia.gov/vacode/19.2-217
https://law.lis.virginia.gov/vacode/19.2-219
https://law.lis.virginia.gov/vacode/19.2-232
https://law.lis.virginia.gov/vacode/19.2-76/
https://law.lis.virginia.gov/vacode/19.2-76.2
https://law.lis.virginia.gov/vacode/19.2-238
https://law.lis.virginia.gov/vacode/8.01-299
https://law.lis.virginia.gov/vacode/8.01-301
http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
https://law.lis.virginia.gov/vacode/19.2-232
https://law.lis.virginia.gov/vacode/19.2-232
https://law.lis.virginia.gov/vacode/19.2-232
https://law.lis.virginia.gov/vacode/19.2-232
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3. An accused is charged with a violation of probation; or 
 

4. An individual is charged with contempt of court or with failure to abide by 
conditions of a previously entered court order. 

 
There are two types of capias forms.  Form CC-1301, Capias Upon Indictment, 
Presentment, or Information, directs a law enforcement officer to arrest the accused and 
bring him/her before the court to answer a charge contained in an indictment, 
presentment, or information.  Form CC-1356, Capias to Show Cause, directs a law 
enforcement officer to arrest the accused and bring him/her before the court to explain 
why the court should not take action against the individual for failing to abide by the 
court’s previous order or instructions. 

 
When a capias is used to compel an accused’s appearance as the result of an indictment, 
presentment, or information, the form of the capias shall be the same as for a warrant 
except that it must be signed by the clerk and shall state that an indictment or information 
has been filed against the accused.  Rule 3A:7.  The officer serving the capias in such 
instances must also serve a copy of the indictment, presentment or information.  Va. Code 
§ 19.2-232.  The arresting officer must endorse the date of execution on the capias and 
make his/her return to the issuing court.  Rule 3A:7(b)(2). 

 
Rule To Show Cause 

A rule to show cause is a written document, authorized by a judge and generally prepared 
by a court clerk, commanding that an individual appear before the court on a specified 
date to show cause or explain why the court should not take action against the individual 
for failing to abide by the court’s previous order or instructions. 
 
A rule to show cause is not an arrest warrant.  It is served, like a summons, by a sheriff or 
other law enforcement officer within a specified jurisdiction.  Once the rule to show cause 
is executed, the serving officer must endorse the date of execution on the original 
document and make his/her return to the issuing court.  A rule to show cause is generally 
used as an alternative to the capias in the circuit court when: 
 

1. a probationer is charged with violating the terms of his/her probation; 
 

2. an individual is charged with failure to adhere to a previously imposed court 
order; or 

 
3. an individual is charged with contempt of court. 

 
The form of a rule to show cause is not prescribed by statute; as a result, such documents 
may vary in form from one jurisdiction to another. 

http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
https://law.lis.virginia.gov/vacode/19.2-232
https://law.lis.virginia.gov/vacode/19.2-232
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Court Orders 

The function of a court order is to record what transpired and to memorialize the court’s 
disposition with respect thereto.  A circuit court speaks only through its written orders.  Hill v. 
Hill, 227 Va. 569 (1984).  Criminal orders are generally prepared by the clerk’s office, the judge, 
court staff or the attorney for the party seeking the order, depending on the type of relief 
sought and on local practice.  Effective January 1, 1997, all final judgment orders shall be 
entered on a form promulgated by the Supreme Court.  Va. Code § 19.2-307.  Each order must 
be submitted to the judge for his/her signature, after which the clerk microfilms or scans it, 
assigns a book and page number or instrument number, and indexes and enters the order in an 
order book or automated system.  Va. Code § 17.1-123. 
 
The clerk shall keep order books.  The clerk may, with the approval of the chief judge, by order 
entered of record, divide the order book into two sections, to be known as the civil order book 
and the criminal order book.  All proceedings, orders and judgments of the court in all matters 
at civil law shall be recorded in the civil order book, and all proceedings, orders and judgments 
of the court in all matters at criminal law shall be recorded in the criminal order book.  Va. Code 
§ 17.1-124. 
 
The common law order book will contain all proceedings, orders and judgments of the court in 
all matters of common law.  The following are examples of orders that are entered in the 
common law order book: 
 

• Appointment of judges; 
• Appointment of jury commissioners; 
• Appointment of magistrates; 
• Zoning Appeals; 
• Appointment of mental health examiner; 
• Case continuances; or 
• Setting of trial date. 

 
All orders that make up the day’s proceedings will be recorded by the clerk in the order book.  
Orders that make up each day’s proceedings that have been recorded in the order book shall be 
deemed the official record pursuant to Va. Code § 8.01-389 when (i) the judge’s signature is 
shown in the order, (ii) the judge’s signature is shown in the order book, or (iii) an order is 
recorded in the order book on the last day of each term showing the signature of each judge 
presiding during the term. Va. Code § 17.1-123. 
 
The procedures listed below are typical when an order is prepared by the court:  
 
 
 

https://law.lis.virginia.gov/vacode/19.2-307
https://law.lis.virginia.gov/vacode/17.1-123
https://law.lis.virginia.gov/vacode/17.1-124
https://law.lis.virginia.gov/vacode/17.1-124
https://law.lis.virginia.gov/vacode/8.01-389
https://law.lis.virginia.gov/vacode/17.1-123
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Rights of Criminal Defendants 

Every person charged with the commission of a crime is presumed innocent until proven 
guilty by competent evidence beyond a reasonable doubt.  The evidence against a 
defendant must be so completely convincing that there is no reasonable doubt as to the 
defendant’s guilt.  This presumption forms the basis for many of the procedural 
safeguards that have developed over the centuries in dealing with criminal changes. 
 
Many of the procedural safeguards of the United States Constitution have been made 
applicable to proceedings in state courts by way of the Fourteenth Amendment which 
provides: 
 

nor shall any state deprive any person of life, liberty, or property, without due 
process of law; nor deny to any person within its jurisdiction the equal protection 
of the laws. 

Step 1 Clerk records information to be included in the court order. 
  
 Comments:  The clerk of the court may keep a ledger of orders to be 

used by court personnel when preparing the order.  Based on local 
policy, the court or the attorney for the party seeking the order prepare 
the order for the judge’s approval. 

  
Step 2 Clerk or other court personnel prepares order and obtains judge’s 

signature. 
  
 Comments:  Order must contain the name of the court, case number, 

style of the case and the judge present.   
  
Step 3 Clerk stamps court order with book and page or instrument number. 
  
Step 4 Clerk processes/microfilms/scans order and enters and indexes in order 

book or electronic medium. 
  
Step 5 Clerk provides copies of orders to the Department of Corrections and 

local agencies based on local custom. 
  
 Comments:  The Department shall receive from the clerk, via certified 

mail or electronic transmission, the orders of all persons convicted of a 
felony and sentenced to the Department or sentenced to confinement in 
jail for a year or more.  Va. Code § 53.1-20.1. 

  
Step 6 Clerk places original in case file. 

http://www.vadoc.virginia.gov/
https://law.lis.virginia.gov/vacode/53.1-20.1
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While no attempt will be made to provide a comprehensive list of all the rights guaranteed 
to an accused person under the United States Constitution, several fundamental rights 
include: 

 
• the right to remain silent (no person shall be compelled in any criminal 

case to testify against himself/herself) (Fifth Amendment); 
• the right to be released from custody pending appearance in court 

(Eighth Amendment); 
• the right to have the assistance of an attorney for jailable offenses (Sixth 

Amendment); 
• the right to know the nature of the charge (Sixth Amendment); 
• the right to confront one’s accusers (Sixth Amendment); 
• the right to subpoena witnesses in one’s favor (Sixth Amendment); 
• the right to discovery (Sixth Amendment); 
• the right to a speedy and public trial (Sixth Amendment); 
• the right to a trial by jury (Sixth Amendment); and 
• the right not to be tried more than once for the same offense (double 

jeopardy) (Fifth Amendment). 
 

Our system of criminal law is based on an adversary system in which each party, the 
accused or his/her representative and the government’s representative, presents 
arguments and evidence to an impartial judge or jury which decides the outcome of the 
case.  Rules of procedure and evidence have been incorporated into criminal law to ensure 
the fair and orderly presentation of the issues. 

 
Double Jeopardy 

The Fifth Amendment to the United States Constitution provides that no person shall “be 
subject for the same offense to be twice put in jeopardy of life or limb.”  U.S. Const., 
amend. V.  The prohibition against double jeopardy is also recognized by the Virginia 
Constitution.  Va. Const., Art. I, § 8.  When it applies, the double jeopardy clause prohibits 
the retrial of a defendant who has been convicted or acquitted of the same offense at a 
previous trial and protects against multiple punishments for the same offense. 
 
While both the failure to commence a trial within the statutory period (speedy trial) and 
the prohibition against double jeopardy result in the discharge of the defendant from 
further prosecution for a particular offense, the concepts of speedy trial and double 
jeopardy are different.  The double jeopardy clause does not prevent the retrial of a 
defendant whose trial has resulted in a mistrial since the defendant was neither convicted 
nor acquitted. 
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Virginia recognizes two statutory forms of double jeopardy.  Virginia Code § 19.2-294 
provides that if the same act constitutes a violation of two or more statutes, conviction 
under one of such statutes is a bar to a prosecution or proceeding under the other or 
others.  Virginia Code § 19.2-294 serves the same general purpose as the constitutional 
double jeopardy provisions but is limited to situations involving two or more statutory 
offenses.  Where one act constitutes both a common law offense and a statutory offense, 
a defendant may be convicted of both.  Blythe v. Commonwealth, 222 Va. 722 (1981). 
 
Virginia Code § 19.2-294 also provides that if the same act is a violation of both a state and 
federal statute, a prosecution under the federal statute is a bar to a prosecution under the 
state statute.  The foregoing statute affords a defendant more protection than the 
constitutional concept which permits separate sovereigns (two states, or a state and the 
federal government) to convict a defendant for the same act. 
 
The constitutional prohibition against double jeopardy does not apply until jeopardy 
“attaches.”  In a jury trial, jeopardy attaches when the jury is impanelled and sworn.  Crist 
v. Bretz, 437 U.S. 28 (1978).  In a bench trial, jeopardy attaches when the Commonwealth 
begins to introduce evidence.  Serfass v. United States, 420 U.S. 377 (1975).  When the 
defendant pleads guilty, jeopardy attaches upon the court’s acceptance of the plea.  
Peterson v. Commonwealth, 5 Va. App. 389 (1987).  Pretrial proceedings are irrelevant for 
purposes of double jeopardy. 
 
Virginia Code § 19.2-265.6 states that no dismissal of any criminal charge by a court shall 
bar subsequent prosecution of the charge unless jeopardy attached at the earlier 
proceeding or unless the dismissal order explicitly states that the dismissal is with 
prejudice. 
 
The test established in Blockburger v. United States, 284 U.S. 299 (1932), is used to 
determine if two or more acts constitute the same offense for double jeopardy purposes:  
if one transaction violates two or more criminal statutes, the double jeopardy clause 
prohibits multiple convictions or multiple punishments unless each offense requires proof 
of a fact which the other does not.  In Grady v. Corbin, 495 U.S. (1990), the United States 
Supreme Court held that even if two offenses are separate under the Blockburger test, the 
Double Jeopardy Clause bars a subsequent prosecution if, to establish an essential 
element of an offense charged in that prosecution, the government will prove conduct 
that constitutes an offense for which the defendant has already been prosecuted. 
Generally, a defendant must plead double jeopardy as an affirmative defense which, if not 
raised, is deemed waived.  Driver v. Seay, 183 Va. 273 (1944).  The defendant must submit 
a sworn, written plea which sets forth all the facts and circumstances necessary to identify 
the accused and the offense.  Sigmon v. Commonwealth, 200 Va. 258 (1958).  All double 
jeopardy claims are decided by the court and cannot be submitted to the jury.  United 
States v. MacDougall, 790 F.2d 1135 (4th Cir. 1986). 

 

https://law.lis.virginia.gov/vacode/19.2-294
https://law.lis.virginia.gov/vacode/19.2-294
https://law.lis.virginia.gov/vacode/19.2-294
https://law.lis.virginia.gov/vacode/19.2-265.6


CIRCUIT COURT CLERKS’ MANUAL - CRIMINAL  
OVERVIEW         PAGE 1-25                                                                                                          

 
Office of the Executive Secretary Department of Judicial Services 
 Rev: 7/21 
 

Criminal Case Flow - An Overview 

This section provides a description of a typical criminal case being processed through Virginia’s 
Criminal justice system, beginning with a complaint or commission of an offense and ending 
with sentencing and the right to appeal.  There are variations in the processing of felony versus 
misdemeanor cases and where such variations exist, they are so noted. 
 
It should be kept in mind that this section is not intended to encompass detailed case 
processing procedures performed by those in the circuit clerk’s office.  Instead, the narrative is 
designed to provide a general overview for those not familiar with the criminal justice process.  
For detailed case processing procedures, see “Case Initiation” chapter. 
 
Complaint/Commission of Offense  

There are a number of ways in which a criminal case may be initiated in Virginia’s criminal 
justice system.  For example, a criminal case can start with: 1) a complaint filed by a 
citizen; 2) a law enforcement officer observing an offense in progress; 3) a law 
enforcement officer having sound reason to believe that one committed a felony not in 
the officer’s presence; or 4) law enforcement officials being given information concerning 
a criminal offense by an informant or as part of an investigation of another crime. 
 
A citizen complaint may be filed with any of those persons identified under Va. Code § 
19.2-71.  In practice, however, most complaints are filed either with a magistrate, law 
enforcement officer (e.g., police or sheriff) or with the Commonwealth’s attorney. 
A citizen complaint filed with a magistrate must consist of sworn statements of facts 
relating to the commission of the alleged offense.  The statements must be made under 
oath and, if the magistrate so requires, the sworn statements may be reduced to writing 
and signed (Rule 3A:3).  The magistrate, by statutory authority, has the power to issue an 
arrest process (e.g., a warrant) if he finds probable cause to believe the accused may have 
committed the alleged offense. 
 
A police or other law enforcement officer in receipt of a citizen complaint does not have 
the same authority to issue an arrest process, except in limited situations.  Consequently, 
when a citizen complaint is filed with a law enforcement officer and an arrest process is 
sought, the officer will generally gather the facts, identify any witnesses, make a report of 
the facts and present same to the magistrate (sometimes accompanied by the 
complainant).  The magistrate will conduct a probable cause hearing to determine 
whether an arrest warrant should be issued.  If the alleged offense is a misdemeanor, the 
magistrate may authorize the officer to serve the suspect with a summons in lieu of an 
arrest warrant.  Va. Code § 19.2-74. 
 
As mentioned previously, a citizen complaint may also be filed with the Commonwealth’s 
attorney.  Unlike a magistrate, a Commonwealth’s attorney is not a judicial officer 

http://www.vacourts.gov/courts/circuit/resources/manuals/cc_manual_criminal/chapter_02.pdf
https://law.lis.virginia.gov/vacode/19.2-71
https://law.lis.virginia.gov/vacode/19.2-71
http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
https://law.lis.virginia.gov/vacode/19.2-74
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empowered to issue a criminal arrest process nor does he have the authority to make a 
probable cause finding.  Instead, he can merely hear the complaint and take one of the 
following actions: 
 

1. Direct the complainant to file the complaint with a judicial officer, usually a 
magistrate; 

 
2. Request the circuit court judge to impanel a special grand jury to investigate 

the alleged commission of the offense and report its findings to the judge and 
Commonwealth’s attorney.  The Commonwealth’s attorney may then use such 
information to seek a bill of indictment from the regular grand jury; 

 
3. Use the information supplied by the complainant to prepare and file an 

indictment directly with the regular grand jury; or 
 

4. Refer the complainant to the appropriate law enforcement agency (i.e., local 
police, sheriff, state police, etc.) for investigation of the merits of the claim and 
to help assemble facts and evidence to successfully prosecute the case.  In this 
situation, the police and complainant may eventually refer this matter back to 
the Commonwealth’s attorney to seek a bill of indictment or go to a judicial 
officer (usually a magistrate) to seek a  

 
5. warrant or summons. 

 
Arrest 

An arrest occurs when a suspect is taken into custody in a manner authorized by law for 
the purpose of charging him/her with a specific criminal offense.  The suspect must be 
advised that he is under arrest and why he is being arrested.  Any empowered law 
enforcement officer who has observed an offense in progress, who has probable cause to 
suspect that a felony had been committed, or who has obtained an arrest warrant from a 
magistrate may make a lawful arrest.  A private citizen may also make a lawful arrest in 
situations where the offender is a “wanted” felon or when the citizen personally observes 
the offender committing a felony. 
 
In Virginia, an arrest by a law enforcement officer may be made with or without a warrant.  
When an arrest has been made with a warrant, a law officer has normally conducted an 
investigation to determine the facts of the case, has concluded that there is reason to 
believe that the suspect has committed a crime, and requested and obtained an arrest 
warrant, usually from a magistrate who had conducted a probable cause hearing. 
 
Pursuant to Va. Code § 19.2-81, a law enforcement officer may make an arrest without a 

https://law.lis.virginia.gov/vacode/19.2-81
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warrant only in the following situations: 
 

1. The crime was committed in the officer’s presence; 
 

2. There is reason to believe the suspect committed a felony, not in the officer’s 
presence; 

 
3. The suspect is a “wanted” felon; 

 
4. The suspect is believed to have committed a violation of motor vehicle laws, not 

in the officer’s presence; 
 

5. Pursuant to communications from another jurisdiction; or 
 

6. For shoplifting not committed in the officer’s presence. 
 

7. When arrest takes place without a warrant, the suspect must be taken 
“forthwith” before a magistrate who will issue a warrant on the same basis as he 
would an arrest warrant obtained prior to the arrest.  Va. Code § 19.2-82 and 
Rule 3A:5. 

 
Booking 

After the arrest, the law enforcement officer transports the suspect to the police station 
or sheriff’s department where a complete report of the incident is prepared.  At this time, 
if not before, the accused is informed of the specific offense(s) with which he is charged 
and of his/her constitutional rights.  Fingerprints and photographs of the accused are then 
taken, copies of which are sent to the FBI and State Police for permanent computer 
storage and to ascertain whether the accused is wanted for other crimes elsewhere. 

 
Bail 

The purpose of bail is to provide a strong incentive for an accused to appear in court while 
preventing him/her from being confined in jail before he has been found guilty.  The 
amount of bail given in a case will depend upon the accused’s character, the seriousness 
of the offense, weight of the evidence and the accused’s financial ability to pay bail. 
 
In Virginia, every accused has a right to bail.  The right to bail exists unless there is 
probable cause to believe the accused may flee or pose a danger to the community if 
released.  An accused who is released and fails to appear at trial may have his/her bail 
forfeited to the state and be subject to immediate arrest. 
 
Any judicial officer defined in Va. Code § 19.2-119 (e.g. clerk, deputy clerk, judge or 

https://law.lis.virginia.gov/vacode/19.2-82
http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
http://www.fbi.gov/
http://www.vsp.state.va.us/
https://law.lis.virginia.gov/vacode/19.2-119
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magistrate) may admit one to bail; however, in most instances, it is the magistrate who 
assumes such responsibility.  No judicial officer may preset bail on an arrest process prior 
to the process being executed or carried out.  A judicial officer may, however, attach a 
note citing information which may help the magistrate in determining bail. 

 
When a warrant of arrest is issued prior to arrest, bail is determined when the accused is 
arrested and subsequently brought before the magistrate.  At that time, the magistrate 
also schedules the date of the accused’s first court appearance (always in district court).  If 
an accused is arrested without a warrant having first been issued, the magistrate (after 
finding probable cause and issuing a warrant) will then proceed to determine bail and 
schedule the first court appearance. 
 
As stated previously, a magistrate may, at his/her discretion, issue a summons in lieu of a 
warrant.  If a summons is issued, the accused is released on his/her written promise to 
appear on a specific date.  If a warrant is issued, the accused is either released on personal 
recognizance or he is required to post a bond (secured or unsecured).  When an accused is 
unable to meet the requirements for a secured bond, he is committed to jail pending an 
arraignment hearing (for a misdemeanor) or a preliminary hearing (for a felony) in the 
district court.  The magistrate then forwards all case-related papers to the district court 
clerk’s office for processing. 
 
If a judicial officer denies bail to a person, requires excessive bond, or fixes unreasonable 
terms of a recognizance, the person may appeal the decision of the judicial officer.  
Virginia Code § 19.2-124 specifies the court to which the bail decision is appealed. 

 
Crossover Hearings/Bail Hearings  

Every person charged with an offense described in Va. Code § 19.2-157, who is not free on 
bail or otherwise, shall be brought before the judge of a court not of record, unless the 
circuit court issued process, in which case the person shall be brought before the circuit 
court, on the first day on which such court sits after the person is charged, at which time 
the judge shall inform the accused of the amount of his bail and his right to counsel. If the 
court not of record sits on a day prior to the scheduled sitting of any court which issued 
process, (including the circuit court) the person shall be brought before the court not of 
record. The court shall also hear and consider motions by the person or Commonwealth 
relating to bail or conditions of release. Absent good cause shown, a hearing on bail or 
conditions of release shall be held as soon as practicable but in no event later than three 
calendar days, excluding Saturdays, Sundays, and legal holidays, following the making of 
such motion.  
 
 
 
 

https://law.lis.virginia.gov/vacode/19.2-124
https://law.lis.virginia.gov/vacode/19.2-157
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Arraignment Hearing 

An arraignment hearing must be conducted in open court in accordance with Va. Code § 
19.2-254.  The purpose of an arraignment hearing is to:  1) identify the accused as the 
person charged; 2) notify the accused of the charge(s) against him/her; and 3) determine 
how the accused will plead (e.g., guilty, not guilty, or nolo contendere).  The arraignment 
hearing may also be used to review bail and to determine whether the accused has the 
right to be represented by a court appointed attorney.  If the accused wishes to have a 
lawyer to represent him/her at public expense, the accused must make a written 
requisition for such appointment and file a financial statement for determining eligibility 
for a court appointed attorney. 
 
In misdemeanor cases in the district court and in misdemeanor cases initiated in circuit 
court, arraignment is not necessary when waived by the accused or his/her lawyer, or 
when the accused fails to appear in court.  Va. Code § 19.2-254.  In practice, the accused is 
arraigned only if he has not already been released on bail or on summons.  In district 
courts, any accused still in jail on the day following his/her arrest is entitled by Va. Code § 
19.2-158 to a “right of counsel” hearing (which is almost always combined with the 
arraignment hearing).  In contrast, there is no statutory requirement that an accused 
charged with a misdemeanor initiated in circuit court be brought before the judge for 
arraignment if the accused is in jail.  In felony cases, an arraignment hearing is always held 
in the circuit court, unless the accused has waived his/her right to arraignment.  Only the 
accused, not his/her attorney, may waive such hearing.  Furthermore, the accused must 
be personally present in order to waive arraignment.  In some circuit courts, the accused is 
arraigned as soon as possible after indictment.  In others, arraignment may take place at 
any time prior to or on the day of actual trial. 

 
Preliminary Hearing 

Preliminary hearings are held in district court in all cases where an accused is arrested on a 
warrant charging a felony, unless the hearing is waived by the accused.  The purpose of 
the preliminary hearing is to determine if there is probable cause to believe the accused 
committed the felony for which he is charged.  If probable cause is found by the district 
court judge, the case is certified to the circuit court grand jury.  If the district court judge 
does not find probable cause, the case is dismissed.  Sometimes, probable cause is found 
that a misdemeanor, rather than a felony, has been committed.  In such situations, the 
felony charge may be reduced to a misdemeanor and the case disposed of in district court. 

 
In preliminary hearings for offenses charged under Va. Code §§ 18.2-67.8, 18.2-361, 18.2-
366, 18.2-370 or 18.2-370.1, the court may, on its own motion or at the request of the 
Commonwealth, the complaining witness, the defendant, or their counsel, exclude from 
the courtroom all persons except officers of the court and persons whose presence, in the 
judgment of the court, would be supportive of the complaining witness or the defendant 

https://law.lis.virginia.gov/vacode/19.2-254
https://law.lis.virginia.gov/vacode/19.2-254
https://law.lis.virginia.gov/vacode/19.2-254
https://law.lis.virginia.gov/vacode/19.2-158
https://law.lis.virginia.gov/vacode/19.2-158
https://law.lis.virginia.gov/vacode/18.2-67.8
https://law.lis.virginia.gov/vacode/18.2-361
https://law.lis.virginia.gov/vacode/18.2-366
https://law.lis.virginia.gov/vacode/18.2-366
https://law.lis.virginia.gov/vacode/18.2-370
https://law.lis.virginia.gov/vacode/18.2-370.1
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and would not impair the conduct of a fair hearing. 
 
Victims and witnesses of certain sexual offenses shall be advised that there may be a 
closed preliminary hearing in accordance with Va. Code § 18.2-67.8 and, if a victim was 
fourteen years of age or younger on the date of the offense and is sixteen or under at the 
time of the trial, or a witness to the offense is fourteen years of age or younger at the time 
of the trial, that two-way closed-circuit television may be used in the taking of testimony 
in accordance with Va. Code § 18.2-67.9.  Va. Code § 19.2-11.01. 

 
Indictment 

When a felony case is certified to the grand jury, the Commonwealth’s attorney prepares a 
bill of indictment, or written accusation of the charge(s), and submits same to the grand 
jury.  The grand jury is a body of five to seven citizens, selected by the circuit court, who 
generally meet on the first day of each court term.  At that time, the grand jury members 
examine each bill of indictment and associated evidence submitted by the government, 
represented by the Commonwealth’s attorney, in order to determine whether the case 
before them constitutes a prima facie case (i.e., a case consisting of sufficient evidence to 
allow the case to go to trial).  The defendant has neither the right to be present during the 
grand jury’s deliberations nor the right to present a defense. 
If the grand jury determines that there is sufficient evidence or probable cause, a “true 
bill” of indictment is rendered, allowing the Commonwealth’s attorney to proceed to the 
trial stage.  In order to return a true bill, at least four of the grand jurors must concur.  
(Note: A grand jury may return a true bill before a suspect has been arrested.  In such 
cases, the court issues a capias or order for the suspect’s arrest).  If probable cause is not 
found, the indictment is returned “not a true bill” and further action against the accused is 
prohibited.  If, at the later date, the Commonwealth’s attorney can furnish additional 
evidence or testimony from witnesses to further support charges, another bill of 
indictment may be presented. 

 
 Some variations in the procedure for determining probable cause in felony cases 

are available.  If, for example, an accused waives his/her right to a grand jury 
indictment under Va. Code § 19.2-217, he may be tried on either an “information” 
or a warrant.  When the grand jury acts on its own initiative, it issues a 
“presentment.” 

 After the grand jury has completed its deliberations, the grand jury foreman signs 
the bill of indictment and notes whether it is a true bill or not a true bill.  The 
grand jury’s findings are then presented in open court.  Once a bill of indictment is 
returned a true bill, this marks the formal commencement of the case in the circuit 
court. 

 
 

https://law.lis.virginia.gov/vacode/18.2-67.8
https://law.lis.virginia.gov/vacode/18.2-67.9
https://law.lis.virginia.gov/vacode/19.2-11.01
https://law.lis.virginia.gov/vacode/19.2-217
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Pre-Trial Activity 

Once a case has been formally initiated in the circuit court, the defense and 
Commonwealth’s attorney engage in a number of activities in preparation for trial.  For 
instance, the defense may make a motion to quash or dismiss the indictment, claiming the 
indictment or other prosecutorial document are in some way not legally proper.  The 
defense may also make a motion for a change in venue (i.e., place of trial), asserting that 
the defendant cannot obtain a fair trial in that particular jurisdiction.  Another option for 
the defense is to meet with the Commonwealth’s attorney to try to reach a compromise, 
sometimes called a plea bargain.  Pursuant to such a bargain, the defendant may become 
the state’s witness against another defendant or plead guilty in return for a promise from 
the Commonwealth’s attorney to reduce the charges or to recommend a lighter sentence 
to the judge.  The judge is not bound to accept this recommendation, but if he does not 
accept it, the accused is entitled to withdraw his/her guilty plea. 
 
Further investigation of the facts should also take place prior to the trail.  Attorneys for 
both sides collect the evidence with which to prepare their cases and may agree to 
stipulate facts about which there is no dispute.  The attorneys will also ask the clerk of the 
court to issue certain processes for service (e.g., to have witnesses summoned or 
documents pertinent to the case forwarded to the court). 

 
Trial 

All persons accused of a criminal offense have the right to a fair and speedy trial.  In 
Virginia, every person against whom probable cause has been found in a preliminary 
hearing or grand jury proceeding must be given a trial date within a certain period as set 
forth in Va. Code §19.2-243 or else that person is forever discharged from prosecution. 
 
If a defendant has pleaded guilty, he will be convicted at trial and sentenced immediately 
following conviction or at a later date by the court, not a jury.  An accused who has 
pleaded not guilty is, in essence, denying the allegations against him/her, placing the 
burden of proof on the prosecution.  Consequently, a plea of not guilty sets the trial in 
motion. 
 
Occasionally, a plea of nolo contendere, meaning “I do not wish to contend”, is made.  A 
plea of no contendere is similar to a plea of guilty, authorizing conviction and sentencing 
for the alleged crime.  It does not, however, serve as an admission of the truth of any facts 
alleged by the prosecution. 
 
Once a defendant has pleaded not guilty, he has the right to a fair trial by either a judge or 
jury.  Jury trials are available only in a circuit court.  There are twelve (12) jurors utilized in 
a felony trial and seven (7) jurors in a misdemeanor trial. 
 

https://law.lis.virginia.gov/vacode/19.2-243
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During the trial, physical evidence is presented as well as testimony from witnesses for 
both sides.  If the trial is held in circuit court, the testimony is taken verbatim by a court 
reporter or through electronic means.  Since a district court is not a court of record, 
testimony given during a district court trial is simply heard by the judge, with no 
permanent record of the testimony being kept. 
 
The goal of the prosecutor during the trial is to prove “beyond a reasonable doubt” that 
the defendant is guilty.  In turn, the defense attorney attempts to demonstrate to the 
judge or jury that there is reasonable doubt that his/her client committed the offense.  
Throughout the process, rules designed to protect the defendant’s rights must be strictly 
observed because the course of the defendant’s life is at stake. 
 
If the prosecution fails to meet its burden of proof, the judge or jury will find the 
defendant not guilty and the defendant will be discharged.  When the prosecution 
succeeds in proving reasonable doubt and the judge or jury finds the defendant guilty, the 
defendant is convicted. 

 
Sentencing 

To sentence a defendant means to impose punishment for a crime committed.  
Sentencing, which completes the judgment of the trial court, may take place immediately 
following trial or at a later date. 
 
If there has been a jury trial, Virginia law dictates that the court recommends the 
sentence, unless the defendant has requested in writing that the jury ascertain 
punishment, as well as renders the verdict.  If the defendant is a juvenile, and upon a 
finding of guilty of any felony charge, the court shall fix the sentence without the 
intervention of a jury.  When the judge alone has rendered a verdict, he also decides the 
punishment.  Often, the judge will request a presentence report from the court’s 
probation officer.  This report, which contains background information on the defendant, 
aids the judge in determining fair terms of punishment.  Other factors which influence the 
sentencing decision include the prosecutor’s recommendation and the defendant’s 
mitigating circumstances.  Both the judge and jury, in determining the sentence, must 
follow the minimum and maximum sentence allowed by law. 
 
Because punishment is supposed to be tailored to fit the particular circumstances of each 
crime, there are a number of sentencing alternatives available.  In some cases, it might be 
decided that a suspended sentence would best serve justice.  Unlike a pardon, which 
completely excuses a defendant, a suspended sentence is merely a reprieve.  A defendant 
receiving a suspended sentence is either released on unsupervised probation or placed 
under the direct supervision of a probation officer.  A suspended sentence may also entail 
the defendant’s participation in a specified program (e.g., VASAP, drug treatment, 
community service, etc.).  The granting of such freedom is based upon the defendant’s 
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good behavior; therefore, it is within the discretion of the court to subsequently revoke 
the suspended sentence if the defendant is found guilty, during the period of suspended 
sentence or probation, to have misbehaved or violated any of the conditions upon which 
he was released. 
 
If a defendant receives a jail or penitentiary sentence, any time spent in custody awaiting 
his/her trial is deducted from his/her sentence.  Sometimes, a defendant is sentenced to 
the penitentiary with a period of probation to commence upon his/her release from 
confinement.  Such sentence is commonly referred to as a “split sentence.” 
 
It should be mentioned that defendants who are sentenced to a prison term with no 
probation to follow may be eligible for parole, meaning early release.  Although parole is 
similar to probation, the two should not be confused from a jurisdictional standpoint.  If a 
defendant is released on parole without concurrent probation, the defendant then falls 
under the jurisdiction of the Virginia Parole Board, not the court.  When a defendant is 
released on parole with concurrent probation, he is answerable to both the court and the 
Parole Board. 
 

Appeal 

Any defendant may file an appeal to a high court, asserting that there were reversible 
errors committed in the trial or sentencing of his/her case. 
 
An appeal from a final judgment in the district court is a matter of right pursuant to Va. 
Code § 16.1-132.  Such an appeal may be filed with the circuit court within ten days of the 
district court’s conviction or sentencing date, whichever occurred last.  District court 
appeals received in the circuit court are heard “de novo”  (i.e., appeal cases are tried from 
the beginning as through there had been no prior trial). 
 
An appeal from a final judgment in a circuit court may be made to the Court of Appeals of 
Virginia.  A traffic or criminal appeal from the circuit court is not a matter of right.  
Consequently, in order for a traffic or criminal appeal to be reviewed by the Court of 
Appeals or Supreme Court, a petition for appeal must be presented.  An initial notice of 
appeal and the petition must be filed within time frames specified by statute and the Rules 
of Court.  Once the notice and petition are filed, the appellate court examines the petition 
and determines whether the appeal may be granted. 

 
In practice, only a small percentage of appeals are granted by the Court of Appeals and 
Supreme Court.  An appeal that is granted may result in the case being: 1) upheld or 
affirmed in whole or in part, or 2) reversed in whole or in part.  If the appellate court 
reverses a case, this may result in a final judgment in the case or in the case being 
remanded back to the circuit court for a new trial, new sentencing, or other action as 
ordered by the appellate court. 

https://vpb.virginia.gov/
https://law.lis.virginia.gov/vacode/16.1-132
https://law.lis.virginia.gov/vacode/16.1-132
http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
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