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Chapter 5 - Trial/Post Trial 

Bench Trial 

A trial conducted by the judge without a jury is called a “bench trial.”  A defendant, who 
voluntarily pleads guilty to a criminal offense, thereby waiving his/her right to a jury trial, will 
be tried by the judge without a jury.  However, a defendant who pleads not guilty and waives 
his/her right to a trial by jury cannot unilaterally obtain a bench trial.  The defendant may have 
a bench trial only if the court and the Commonwealth’s attorney concur in his/her request to be 
tried by a judge.  Hence, the Commonwealth has the option to try its case before a jury even if 
the defendant has waived trial by jury.  Va. Code § 19.2-257. 
 
The judge is required to determine before trial that the accused’s waiver of trial by jury was 
voluntarily and intelligently given.  Rule 3A:13.  See this manual, “Pre-Trial – Arraignment, Pleas 
and Plea Bargaining” regarding arraignment procedures.  The defendant may withdraw his/her 
waiver of trial by jury at any time prior to the commencement of his/her trial and obtain a jury 
trial so long as the withdrawal was not for the purpose of delay, and granting the motion does 
not result in unreasonable delay of the trial that impedes justice.  A bench trial follows the 
same sequence as a trial by jury.  The primary difference is that the judge rather than a jury 
hears and determines the case. 
 
A bench trial in which the defendant has pleaded not guilty begins with the calling of the case 
and the hearing of motions, including a motion to exclude witnesses from the courtroom.  
Witnesses excluded are to remain outside the courtroom except when testifying.  Va. Code § 
19.2-265.1.  See this manual, “Pre-Trial - Motion to Exclude Witnesses,” and “Pre-Trial – 
Motions.”  The attorneys then make their opening statements, beginning with the attorney for 
the Commonwealth.  Va. Code § 19.2-265.  The Commonwealth presents its case after which 
defense counsel may move to strike the Commonwealth’s evidence.  The court will grant the 
motion if the evidence presented by the Commonwealth is insufficient as a matter of law to 
sustain a conviction.  Rule 3A:15.  If the motion is denied, the trial continues and the defendant 
presents its evidence.  When the defense rests, the Commonwealth has the opportunity to 
refute any new evidence introduced by the defendant and may present rebuttal evidence.  
After the Commonwealth rests, both sides present closing arguments.  The court renders a 
decision in the case as to whether the defendant is guilty or not guilty.  This process is called 
adjudication.  The court’s decision may also include the defendant’s sentence; however, 
particularly in felony cases, a separate hearing will be held for that purpose.  See “Sentencing 
And Deferred Adjudication Dispositions” this chapter.  The sentencing phase is also called 
disposition.  For a more detailed discussion of the trial process, See “Jury Trials.” 
 
If the accused is found not guilty, he/she is permanently discharged from further prosecution 
for the same offense.  An accused that is incarcerated should be released immediately unless 
there are other charges pending on which he/she is being held. 
A defendant who has pleaded guilty in a bench trial will present little or no evidence.  The 

https://law.lis.virginia.gov/vacode/19.2-257
http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
https://law.lis.virginia.gov/vacode/19.2-265.1
https://law.lis.virginia.gov/vacode/19.2-265.1
https://law.lis.virginia.gov/vacode/19.2-265
http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
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Commonwealth, however, still has the burden of proving the defendant’s guilt, and it will call 
witnesses and present evidence to prove its case or submit a stipulation of facts to the court.  
Similarly, a defendant who has entered into a plea bargain will offer little or no evidence, and 
the court will determine whether to accept the plea bargain.  In all other respects, bench trials 
on a plea of guilty or a plea bargain are handled the same as those on a plea of not guilty as to 
the disposition (sentencing) phase. 
 
The procedures listed below are representative of those followed in most courts: 
 

Step 1 The bailiff opens court. 
  
Step 2 Clerk calls the case; court reporter is sworn by clerk, depending on local 

practice.  Va. Code §§ 19.2-165, 19.2-166, and Rule 1:3. 
  
 Comments:  All felony proceedings must be recorded.  Va. Code § 19.2-165.  

The code is silent with respect to recording misdemeanor proceedings; 
consequently, unless a party specifically requests a court reporter, local 
practice normally dictates. 

  
Step 3 Judge asks counsel if they are ready to proceed and if there are any motions 

to be heard. 
  
 Comments:  In most instances, the decision whether to have a jury trial or 

bench trial will have already been made.  If not, it is made at this stage.  If 
case is to be tried by a jury, See “Jury Trials.” 

  
Step 4 Clerk listens to motions and takes notes. 
  
 Comments:  The clerk’s notes will be used to prepare a court order of the 

proceeding (a trial order).  The nature of the motion and the court’s ruling 
on it will be included in the trial order.  See this manual, “Pre-Trial - 
Motions.” 

  
Step 5 Accused is arraigned, if not arraigned previously, and enters plea. 
  
 Comments:  See “Pre-Trial” chapter regarding arraignment procedures and 

pleas.  In misdemeanor cases, arraignment is not necessary when waived by 
the accused or counsel or when the accused fails to appear. 

  
Step 6 Clerk swears witnesses, if directed by court. 
  
 Comments:  Depending on the judge’s preference, the witnesses are either 

sworn all at one time or each one is sworn prior to giving his/her testimony.  
If sworn all at once, it is helpful to make a note of the relevant attributes 

https://law.lis.virginia.gov/vacode/19.2-165
https://law.lis.virginia.gov/vacode/19.2-166
http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
https://law.lis.virginia.gov/vacode/19.2-165
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about each witness as a memory device. 
  
Step 7 Procedure Decision: Does the court order the witnesses excluded from the 

courtroom?  If no, GO TO STEP 10; if yes: GO TO STEP 8. 
 

 Comments:  Upon its own motion, the court may, and upon motion of the 
defendant or Commonwealth’s attorney the court must order the witnesses 
excluded.  Va. Code § 19.2-265.1. 

  
Step 8 Clerk notes the motion to exclude witnesses, if granted and any other 

motions and whether granted or denied for inclusion in the trial order. 
  
 Comments:  Clerk must be sure to note the nature of the motion and on 

whose motion the witnesses were excluded (the court, Commonwealth’s 
attorney or defense counsel).  See this manual, “Pre-Trial – Motions, Motion 
to Exclude Witnesses.” 

  
Step 9 The bailiff takes the witnesses to the witness room or other place outside 

the courtroom and escorts them into the courtroom when they are required 
to testify. 

  
 Comments:  The judge will instruct the witnesses prior to their leaving the 

courtroom to remain in the witness room or other location outside the 
courtroom until called and not to discuss the case or their testimony with 
each other or any other party during the trial. 

  
Step 10 Opening statements are made by the Commonwealth’s attorney and 

defense counsel, respectively.  Va. Code § 19.2-265.1. 
  
 Comments:  Either side may waive the right to an opening statement. 
  
Step 11 Beginning with the Commonwealth’s attorney, each side presents its case by 

calling witnesses and introducing evidence. 
  
Step 12 Clerk maintains custody of and is responsible for all exhibits introduced; 

clerk marks each exhibit introduced with the following information: 
• exhibit number or letter (always number or letter 

exhibits sequentially beginning with A or 1) 
• case number 
• style of case 
• party presenting exhibit 
• date exhibit introduced 
• type and quantity of substance if exhibit is a drug. 

https://law.lis.virginia.gov/vacode/19.2-265.1
https://law.lis.virginia.gov/vacode/19.2-265.1
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• “ID” or “ADM” indicator 
  
 
 
 
 
 
 
 

Comments:  The clerk must know the location of the exhibits since the 
attorneys refer to and display the exhibits frequently. 
 
An exhibit may be marked for identification (ID).  A party may later move the 
court to admit the exhibit into evidence.  If the motion is granted, the exhibit 
becomes admitted (ADM).  If the court rejects an exhibit, the clerk should 
note that fact and file as part of the record. 
 
NEVER LEAVE ANY EXHIBIT UNATTENDED.  Extreme care should be taken 
with dangerous or valuable exhibits.  When not needed, these exhibits 
should be stored securely in the clerk’s office.  See this manual, “Pre-Trial – 
Receipt, Maintenance And Storage Of Evidence.” 
 
Drugs and certain weapons may be stored by the local police or sheriff’s 
department prior to trial pursuant to a court order.  Va. Code § 19.2-386.25 
and “Pre-Trial –Receipt, Maintenance And Storage Of Evidence.”  When such 
evidence is introduced, the police officer that delivers them will need a 
receipt to take the evidence back to the Property Room of the police 
department.  The officer will generally give the clerk a card or document that 
the clerk should fill out promptly with the name and description of the item, 
including specific amounts of any drugs. 

  
Step 13 Clerk obtains judge’s initials on the label of each documentary exhibit and on 

the tag of each non-documentary exhibit, regardless of whether the exhibit 
is admitted or rejected. 

  
 Comments:  This procedure comports with Rule 5:10 so that if the case is 

appealed, the exhibits need not be relabeled. 
  
Step 14 Clerk records exhibit information on a master list that becomes part of the 

case record. 
  
 Comments:  See form CC-1338, List of Exhibits.  Accuracy of the master 

exhibit list is critical because it is the official and usually only list in existence.  
Additionally, if the case is appealed, the clerk of the appellate court depends 
upon this list for reference. 

Step 15 Procedure Decision: Has the court granted a motion to strike, a motion for 
mistrial, or a motion for nolle prosequi?  If no, GO TO STEP 17; if yes, GO TO 
STEP 16. 

  
 Comments:  See this manual, “Pre-Trial – Motions” for a detailed discussion 

of these and other motions. 

https://law.lis.virginia.gov/vacode/19.2-386.25
http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
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Step 16 Clerk follows post-trial and case closing procedures, respectively. 
  
 Comments:  See “Post Trial Activities”, this chapter and chapter on “Post 

Sentencing” for procedures. 
  
Step 17 Counsel for each side conducts closing arguments. 
  
 Comments:  Closing arguments provide each party the opportunity to 

present its interpretation of the case in summary form and to state why the 
judge should find the defendant guilty or not guilty and what sentence 
should be imposed if the defendant is found guilty.  The Commonwealth’s 
attorney argues first and has an opportunity for a rebuttal statement after 
defense counsel’s closing argument.  The Commonwealth’s attorney may 
waive his/her right to argue first. 

  
Step 18 Judge renders a judgment in the case. 
  
Step 19 Procedure Decision: Is defendant convicted? 

If yes, GO TO STEP 21; if no, GO TO STEP 20. 
  
Step 20 Case is concluded; clerk gathers all case-related and other pertinent 

materials and returns to clerk’s office.  Clerk proceeds to case closing 
procedures.  END OF PROCEDURES WHEN DEFENDANT IS FOUND NOT 
GUILTY.  IF CONVICTED/FOUND GUILTY GO TO STEP 21. 

  
 Comments:  See this manual, “Post Sentencing – Case Closing.” 
  
Step 21 Judge hears and rules on any motions (motion to revoke bond, to set aside 

verdict, or to refer case for presentence investigation) or arguments on the 
sentence; judge may grant a continuance for consideration of a presentence 
report. 

  
 Comments:  See this manual, “Pre-Trial – Motions” for a detailed discussion 

of motions. 
  
Step 22 Judge pronounces the defendant’s sentence or continues the case for a 

separate sentencing hearing. 
  
 Comments:  Sentencing may occur later if a presentence report is ordered. 

• If felony offense 1/1/2000 or later – Drug assessment 
is required.  Va. Code § 18.2-251.01. 

• If convicted of a disqualifying offense – Upon such 
conviction that court shall revoke the person’s permit 

https://law.lis.virginia.gov/vacode/18.2-251.01
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for a concealed handgun and promptly notify the 
issuing circuit court.  Va. Code § 18.2-308 (J1). 

  
Step 23 Clerk follows sentencing and case closing procedures, respectively. 
  
 Comments:  See “Sentencing and Deferred Adjudication Dispositions” this 

chapter and chapter “Post Sentencing - Case Closing.”  Note:  If the 
defendant is sentenced immediately following trial, clerk follows sentencing 
procedures, then post-trial and case closing procedures. 

 
Jury Trial 

Prior to trial, certain activities occur regarding the use of juries in trials.  Some of these 
procedures apply to the court’s entire jury process; some apply only to the trial of a particular 
case.  Procedures that apply to individual criminal jury trials are discussed herein.  Procedures 
relating to the jury process as a whole are discussed in this manual, “Pre-Trial - Jury Selection, 
Summoning, and Orientation.” 
 
A jury trial is one in which a jury makes finding of fact from the evidence presented to it and 
applies the law, as stated by the judge, to those facts, and makes a determination as to 
whether the defendant is guilty or not guilty.  Va. Code § 19.2-295.  In adult cases, the court 
makes the determination of sentence unless the defendant has made a request in writing for 
the jury to decide punishment.  In juvenile cases, the jury cannot sentence the defendant. Va. 
Code § 16.1-272.  See also Roper v. Simmons, 543 U.S. 551 (2005) 
 
Right to Trial by Jury 

The right to a trial by jury is guaranteed in the following cases: 
 

 All criminal cases including felonies and misdemeanors, regardless of the possible 
sentence.  Va. Const. art. I, § 8. 

 All traffic infraction cases.  Va. Code § 19.2-258.1. 
 All contempt cases arising from misbehavior in the presence of the court and in 

which the possible sentence exceeds certain limits.  Va. Code §§ 18.2-456 and 
18.2-457. 

 
Most trials are conducted by the judge without a jury (“bench trials”); jury trials comprise 
only a small portion of all trials conducted.  For a discussion of bench trials, See “Bench 
Trials.” 
 
A defendant who voluntarily pleads guilty to a criminal offense, thereby waiving his/her 
right to a jury trial, will be tried by the judge without a jury.  However, a defendant who 
pleads not guilty and waives his/her right to a trial by jury cannot unilaterally obtain a 

https://law.lis.virginia.gov/vacode/18.2-308
https://law.lis.virginia.gov/vacode/19.2-295
https://law.lis.virginia.gov/vacode/16.1-272
https://law.lis.virginia.gov/vacode/16.1-272
https://law.lis.virginia.gov/vacode/19.2-258.1
https://law.lis.virginia.gov/vacode/18.2-456
https://law.lis.virginia.gov/vacode/18.2-457
http://www.vacourts.gov/courts/circuit/resources/manuals/cc_manual_criminal/chapter_05.pdf
http://www.vacourts.gov/courts/circuit/resources/manuals/cc_manual_criminal/chapter_05.pdf
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bench trial.  The defendant may have a bench trial only if the court and the 
Commonwealth’s attorney concur in his/her request to be tried by a judge.   Hence, the 
Commonwealth has the option to try its case before a jury even where the defendant has 
waived trial by jury.  Va. Code § 19.2-257. 
 
In most jury trials, the jury determines whether the defendant is guilty or not guilty, and if 
it finds the defendant guilty, it also may determine the defendant’s punishment during the 
same deliberation.  A separate deliberation, by the same jury, is required if requested by 
the defendant, in traffic cases (Va. Code § 46.2-943).  When a motion for reduction of the 
jury sentence has been made, the judge may grant a continuance to permit consideration 
of a presentence report. 
 
Jury trials are generally more time consuming and more complicated than bench trials.  
Consequently, jury trials generate compounded responsibilities for the court, attorneys, 
and clerk’s office staff.  The subsections that follow address the procedures involved in the 
trial by jury of a particular case.  Those aspects of jury trials that are common to all jury 
trials are discussed in “Pre-Trial - Juror Selection, Summoning, and Orientation.” 

 
Eligibility for and Exemption from Jury Service 

See Chapter on Creation of the Master Jury List, this manual. 
 
Selection of Trial Jurors 

Because some of the potential jurors will be removed for cause and because alternate 
jurors may be needed, the clerk or sheriff may be requested to summon more potential 
jurors than will be needed to create the jury panel for each jury trial.  In felony trials, 
twelve jurors are chosen from a panel of twenty; for misdemeanors, seven jurors are 
chosen from a panel of thirteen.  Va. Code § 19.2-262.  Upon request, the clerk, sheriff, or 
other officer responsible for summoning jurors to appear shall make available to all 
counsel of record a copy of the jury panel to be used for the trial of a particular case at 
least 3 full business days before the trial.  Va. Code § 8.01-353.  The copy of the jury panel 
shall show the name, age, address, occupation and employer of each person on the panel. 
 
In any case in which qualified jurors cannot be conveniently found in the county or city in 
which the trial is to be held, the court may cause so many jurors as may be necessary to be 
summoned from any other city or county by the sheriff from a master jury list furnished by 
the locality from which the jurors are to be summoned.  Va. Code § 8.01-363. 

 
Procedures for Jury Trial 

The following procedures should be employed by the clerk in the preparing for a jury trial: 
 

Step 1 Determination is made to have a jury trial. 

https://law.lis.virginia.gov/vacode/19.2-257
https://law.lis.virginia.gov/vacode/46.2-943
http://www.vacourts.gov/courts/circuit/resources/manuals/cc_manual_criminal/chapter_04.pdf
http://www.vacourts.gov/courts/circuit/resources/manuals/cc_manual_criminal/chapter_04.pdf
https://law.lis.virginia.gov/vacode/19.2-262
https://law.lis.virginia.gov/vacode/8.01-353
https://law.lis.virginia.gov/vacode/8.01-363
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 Comments:  The determination is usually made prior to the day of trial.  

If the request is made on the day of trial, the judge may order a 
continuance, or if sufficient jurors are available, the case may proceed 
to Voir Dire.  See this manual, “Pre-Trial - Jury Selection, Summoning, 
and Orientation - Voir Dire.” 

  
Step 2 If a person who is indicted jointly with others for a felony is to be tried 

separately, the clerk will summon a separate panel for the trial of the 
others.  Va. Code § 19.2-262.1. 
 

Step 3 Clerk prepares jury list.  Note:  Jury information may be confidential.  
Va. Code § 19.2-263.3 
 
The court may, upon motion of either party or its own motion, and for 
good cause shown, issue an order regulating the disclosure of the 
personal information of a juror who has been impaneled in a criminal 
trial to any person, other than to counsel for either party. 
 
“Personal information” means any information collected by the court, 
clerk, or jury commissioner at any time about a person who is selected 
to sit on a criminal jury and includes, but is not limited to, a juror’s 
name, age, occupation, home and business addresses, telephone 
numbers, email addresses, and any other identifying information that 
would assist another in locating or contacting the juror. 

  
 Comments:  Upon request, the clerk or sheriff or other officer 

responsible for notifying jurors shall make available to all counsel of 
record a copy of the jury panel to be used for the trial of the case at 
least three full business days before the trial.  Va. Code § 8.01-353. 
 
Note:  Jury list is a confidential document and should not be disclosed to 
the public.  Virginia Code § 8.01-353.1 requires the person taking jury 
attendance to ensure the identity of jurors and specifies the acceptable 
forms of identification. 
 
Note:  The jury panel list, or “strike list”, that contains only the names or 
assigned juror numbers of persons summoned to appear for trial may be 
made available to the public provided the juror’s address, or any other 
personal identifying information, is not included. 

  
Step 4 The bailiff opens court. 
  
Step 5 Clerk calls the case; court reporter is sworn by clerk, depending on local 

http://www.vacourts.gov/courts/circuit/resources/manuals/cc_manual_criminal/chapter_04.pdf
http://www.vacourts.gov/courts/circuit/resources/manuals/cc_manual_criminal/chapter_04.pdf
https://law.lis.virginia.gov/vacode/19.2-262.1
https://law.lis.virginia.gov/vacode/19.2-263.3
https://law.lis.virginia.gov/vacode/8.01-353
https://law.lis.virginia.gov/vacode/8.01-353.1
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practice.  Va. Code §§ 19.2-165 , 19.2-166; and Rule 1:3. 
  
 Comments:  All felony proceedings must be recorded.  Va. Code § 19.2-

165.  The code is silent with respect to recording misdemeanor 
proceedings; consequently, unless a party specifically requests a court 
reporter, local practice normally dictates.... 

  
Step 6 Judge asks counsel if they are ready to proceed and if there are any 

motions to be heard. 
  
Step 7 Clerk listens to motions and takes notes. 
  
 Comments:  The clerk’s notes will be used to prepare a court order of 

the proceeding (a trial order).  The nature of the motion and the court’s 
ruling on it will be included in the trial order.  See “Pre-Trial - Motions.” 

  
Step 8 Accused is arraigned, if not arraigned previously, and enters a plea. 
  
 Comments:  See “Pre-Trial” chapter regarding arraignment procedures 

and pleas.  In misdemeanor cases, arraignment is not necessary when 
waived by the accused or counsel or when the accused fails to appear. 

  
Step 9 Clerk follows procedures for Voir Dire. 
  
 Comments:  See this manual, “Pre-Trial - Juror Selection, Summoning, 

and Orientation - Voir Dire.” 
 
Conduct of Jury Trial 

A jury trial begins with the calling of the case and the hearing of motions.  The court may, 
upon its own motion, or must, upon motion of the Commonwealth’s attorney or defense 
counsel, order the exclusion of all witnesses.  The defendant, although he/she may be a 
witness, has the right to remain.  If the defendant is a corporation or association, one 
officer or agent may remain in the courtroom.  Va. Code § 19.2-265.1 
 
Before the witnesses leave the courtroom, the judge will instruct them not to discuss their 
testimony with other witnesses, spectators or any other party during the course of the 
trial. 
 
After the judge has given the jury its preliminary instructions, the attorneys make their 
opening statements, beginning with the attorney for the Commonwealth.  Va. Code § 
19.2-265.  The Commonwealth presents its case after which defense counsel may move to 
strike the Commonwealth’s evidence.  The court will grant the motion if the evidence 
presented by the Commonwealth is insufficient as a matter of law to sustain a conviction.  

https://law.lis.virginia.gov/vacode/19.2-165
https://law.lis.virginia.gov/vacode/19.2-166
http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
https://law.lis.virginia.gov/vacode/19.2-165
https://law.lis.virginia.gov/vacode/19.2-165
http://www.vacourts.gov/courts/circuit/resources/manuals/cc_manual_criminal/chapter_04.pdf
http://www.vacourts.gov/courts/circuit/resources/manuals/cc_manual_criminal/chapter_04.pdf
http://www.vacourts.gov/courts/circuit/resources/manuals/cc_manual_criminal/chapter_04.pdf
https://law.lis.virginia.gov/vacode/19.2-265.1
https://law.lis.virginia.gov/vacode/19.2-265
https://law.lis.virginia.gov/vacode/19.2-265
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Rule 3A:15.  If the motion is denied, the trial continues, and the defendant presents its 
evidence.  When the defense rests, the Commonwealth has the opportunity to refute any 
new evidence introduced by the defendant and may present rebuttal evidence. 
 
The defendant may, at any time before the jury renders its verdict, enter a plea of guilty or 
enter into a plea agreement.  See this manual, “Pre-Trial - Arraignment, Pleas, and Plea 
Bargaining.”  If the court permits the defendant to amend his/her plea or approves a plea 
agreement, the jury will be dismissed, and the case will be tried solely before the judge.  
See “Bench Trials.” 
 
Counsel will, from time to time, request that the court remove the jury from the 
courtroom temporarily or request a conference with the judge on the bench or in his/her 
chambers.  On such occasions, matters of law and evidence are discussed out of the 
hearing of the jury so that the jury will hear and consider only those matters relevant to 
reaching its verdict. 
 
Sometimes the jury may hear testimony that the judge subsequently orders stricken from 
the record and not to be considered by the jury.  If the judge, after considering the 
grounds for an objection to evidence, concludes that the jury should not have heard the 
testimony, the jury should consider the case as if such testimony had not been given. 
 
With the permission of the judge, jurors may ask questions of the witnesses.  Such 
questions may be asked only for clarification purposes. 
 
A juror may realize after a trial has begun that he/she knows some fact about the case.  
When this occurs, the juror may bring this matter to the clerk’s attention.  The clerk 
should tell the juror not to mention the fact to the other members of the jury and should 
inform the judge immediately so that the judge can take appropriate action. 
 
At the conclusion of the testimony, the judge and attorneys, outside the presence of the 
jury, meet to consider instructions to be given the jury relating to the law of the case.  
Instructions are proposed in writing by each side, and the judge will adopt the instructions 
which he/she believes properly state the law applicable to the case and reject the other 
proposed instructions.  Rule 3A:16.  The judge reads the instructions adopted by the court 
to the jury.  The jurors must accept and to follow the law as stated by the judge even 
though they may have a different idea of what the law is or ought to be. 
 
After the judge instructs the jury, the attorneys make their closing arguments.  The 
purpose of closing arguments is to summarize the evidence and to state, in light of the 
judge’s instructions, the reasons why the jury should find the defendant guilty or not 
guilty.  The Commonwealth’s attorney makes his/her closing argument first, followed by 
defense counsel.  The Commonwealth’s attorney may reserve time for a rebuttal 
argument.  If the Commonwealth’s attorney waives his/her right to argue first, he/she is 
limited to a rebuttal of the argument made by the defense. 

http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
http://www.vacourts.gov/courts/circuit/resources/manuals/cc_manual_criminal/chapter_04.pdf
http://www.vacourts.gov/courts/circuit/resources/manuals/cc_manual_criminal/chapter_04.pdf
http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
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When the case has been submitted to the jury, the jury is taken by the bailiff to the jury 
room.  The jurors may take the written instructions to the jury room for guidance in their 
deliberations.  They may, by leave of court, also take any exhibits admitted into evidence 
into the jury room. 
 
Before the jurors begin their deliberations, they must select one of their members to serve 
as foreman.  The foreman presides over the deliberations and writes and signs the jury’s 
verdict.  The foreman otherwise participates in the deliberations and votes on the issues 
presented to the jury for decision as a regular juror.  The jury may ask the judge to clarify 
the instructions.  Any questions are conveyed in written form to the court by the bailiff. 
 
If the jury finds the accused guilty, the court will determine punishment for the offense 
unless the defendant requested punishment be decided by the jury.  
 
Note:  Beginning 7/1/21, deliberations of the jury shall be confined to a determination of 
the guilt or innocence of the accused, except that when the ascertainment of punishment 
by the jury has been requested by the accused.  Such request for a jury to ascertain 
punishment shall be filed as a written pleading with the court at least 30 days prior to trial. 
 
While awaiting the jury’s verdict, the clerk may leave the courtroom as directed by the 
judge.  The judge may retire to chambers. 
 
The jury’s verdict must be unanimous, in writing and signed by the jury foreman, and 
returned in open court.  Rule 3A:17(a) .  Verdict forms are commonly used to record jury 
verdicts.  The court may submit alternate forms of verdicts to the jury.  Rule 3A:16(d).  The 
jury must return a separate verdict on each count of an indictment or presentment.  Rule 
3A:16(d).  The judge generally reviews the verdict form before it is read by the foreman to 
check for errors.  The court may not make substantive changes to the verdict; he/she may 
only correct errors of form.  For example, if the name of a juror is accidentally omitted 
from the verdict form, the judge may make the correction without invalidating the verdict. 
 
After the jury foremen renders the jury’s verdict in open court, the jury may be polled 
upon request of any party or upon the court’s own motion.  Rule 3A:17(d).  If polled, each 
juror is asked individually if the verdict read in court reflects his/her vote.  Polling cannot 
be used to inquire into how or why a juror reached the verdict.  If the verdict is found not 
to be unanimous, the judge may direct the jury to retire for further deliberations or 
he/she may declare a mistrial and discharge the jury.  In some courts, the judge asks both 
attorneys on the record if they are satisfied that the verdict is unanimous and has their 
response entered on the record.  In other courts, the judge simply states for the record 
that he/she finds that the verdict is unanimous. 
 
After the jury has returned its verdict, the court dismisses the jurors after thanking them 
for their service.  If there is a likelihood of media coverage, the court may also advise the 

http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
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jurors with respect to discussing their verdict with the media.  Jurors are also encouraged 
to advise the court of any threats or harassment made in regard to their jury service in the 
case. 
 
Pursuant to Rule 3A:15(b), the accused may move to set aside a verdict of guilty based 
upon error committed during the trial or on insufficient evidence.  A motion to set aside 
the verdict must be filed within twenty-one days of entry of a final order after verdict in 
the trial court.  Rule 3A:15(b).  If the court grants the foregoing motion upon finding the 
evidence insufficient as a matter of law to sustain a conviction, it must enter a judgment of 
acquittal.  Rule 3A:15(c).  The court must grant a new trial if it sets aside the verdict for 
any other reason.  Rule 3A:15(c). 
 
Sometimes a jury is unable to reach a unanimous verdict.  Such a jury is said to be “hung” 
or “deadlocked.”  The judge may attempt to break the deadlock by sending the jury back 
to deliberate further and by giving an “Allen charge.”   The Allen charge encourages the 
jurors in the minority to consider the majority position and ask themselves whether they 
might not reasonably doubt the correctness of a judgment not concurred in by the 
majority.  This should not be construed as an attempt by the court to coerce a verdict from 
the jury.  If a verdict is still not reached, the court will declare a mistrial and the case may 
be tried again before another jury.  Alternatively, the case may be dismissed. 
If the accused is found not guilty, he/she is permanently discharged from further 
prosecution for the same offense.  An accused that is incarcerated should be released 
immediately unless there are other charges pending on which he/she is being held. 
 
In the event the accused is found guilty, the sentencing phase commences.  See this 
manual, “Trial/Post Trial - Sentencing.” 
 
The clerk’s role during the trial of a case by jury may vary from one jurisdiction to the next, 
depending on local practice.  The procedures listed below are representative of those 
followed in most courts: 

 
Procedures During Trial by Jury 

Step 1 Clerk swears witnesses, if directed by the court. 
  
 Comments:  Depending on the judge’s preference, the witnesses are 

either sworn all at one time or each one is sworn prior to giving his/her 
testimony.  If sworn all at once, it is helpful to make a note of the 
relevant attributes of each witness as a memory device. 

  
Step 2 Procedure Decision: Does the court order the witnesses excluded from 

the courtroom?  If no, GO TO STEP 6; if yes, GO TO STEP 3. 
  
 Comments:  Upon its own motion, the court may, and upon motion of 

http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
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the defendant or Commonwealth’s attorney, the court must order the 
witnesses excluded.  Va. Code § 19.2-265.1. 

  
Step 3 Clerk notes the motion to exclude witnesses and any other motions 

and whether granted or denied for inclusion in the trial order. 
  
 Comments:  Clerk must be sure to note the nature of the motion and 

on whose motion the witnesses were excluded (the court, 
Commonwealth’s attorney, or defense counsel).  See this manual, “Pre-
Trial -Motions.” 

  
Step 4 The bailiff takes the witnesses to the witness room or other place 

outside the courtroom and escorts them into the courtroom when they 
are required to testify. 

  
 Comments:  The judge will instruct the witnesses to remain in the 

witness room or other location outside the courtroom until called and 
not to discuss the case or their testimony with each other or any other 
party during the trial. 

  
Step 5 Jury is given preliminary instructions by the court. 
  
Step 6 Opening statements are made by the Commonwealth’s Attorney and 

defense counsel, respectively.  Va. Code § 19.2-265. 
  
 Comments:  Either side may waive its right to an opening statement. 
  
Step 7 Beginning with the Commonwealth’s attorney, each side presents its 

case by calling witnesses and introducing evidence. 
  
Step 8 The clerk shall receive the evidence at the time of admission of such 

evidence by the court and shall maintain control over such evidence 
until the time such evidence is transferred on appeal, or destroyed or 
returned in accordance with law. Va. Code § 19.2-165 
 
The clerk marks each exhibit introduced with the following 
information: 

• exhibit number (always number exhibits 
sequentially beginning with A or 1) 

• case number 
• style of case 
• party presenting exhibit 
• date exhibit introduced 

https://law.lis.virginia.gov/vacode/19.2-265.1
https://law.lis.virginia.gov/vacode/19.2-265
https://law.lis.virginia.gov/vacode/19.2-165
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• type and quantity of substance if exhibit is a drug 
• ID or ADM indicator 

  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Comments:  The clerk must know the location of the exhibits since the 
attorneys refer to and display these items frequently.  Initially, an 
exhibit is marked for identification (ID).  A party may later move the 
court to admit the exhibit into evidence.  If the motion is granted, the 
exhibit becomes admitted (ADM).  If the court rejects an exhibit, the 
clerk should note that fact and file as part of the record.  It is important 
to keep exhibits not admitted separate from those admitted since 
jurors may only take exhibits which have been admitted into evidence 
into the jury room.  An exhibit marked for identification only which is 
inadvertently given to the jury can be grounds for mistrial. 
 
NEVER LEAVE ANY EXHIBIT UNATTENDED.  Extreme care should be 
taken with dangerous or valuable exhibits.  When not needed, these 
exhibits should be stored securely in the clerk’s office. 
 
Drugs and certain weapons may be stored by the local police or 
sheriff’s department prior to trial pursuant to a court order.  See Va. 
Code § 19.2-386.25. and this manual, “Pre-Trial – Receipt, Maintenance 
and Storage of Evidence.”  When such evidence is introduced, the 
police officer that delivers the evidence will need a receipt to take the 
evidence back to the Property Room of the police department.  The 
officer will generally give the clerk a card or document that the clerk 
should fill out promptly with the name and description of the item, 
including specific amounts of any drugs. 
 

Step 9 Clerk obtains judge’s initials on each documentary exhibit and on the 
tag or label of each non-documentary exhibit, regardless of whether 
the exhibit is admitted or rejected. 

  
 Comments:  This procedure comports with Rule 5:10 so that if the case 

is appealed, the exhibits need not be relabeled. 
  
Step 10 Clerk records exhibit information on a master list that will become part 

of the case record. 
  
 Comments:  See form CC-1338, List of Exhibits.  Accuracy of the master 

list is critical since it is the official and usually only list in existence.  
Additionally, if the case is appealed, the clerk of the appellate court 
depends upon this list for reference. 

  
Step 11 Procedure Decision: Has the court granted a motion to strike, a motion 

https://law.lis.virginia.gov/vacode/19.2-386.25
https://law.lis.virginia.gov/vacode/19.2-386.25
http://www.vacourts.gov/courts/circuit/resources/manuals/cc_manual_criminal/chapter_04.pdf
http://www.vacourts.gov/courts/circuit/resources/manuals/cc_manual_criminal/chapter_04.pdf
http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
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for a mistrial, or a motion for a nolle prosequi?  If no, GO TO STEP 13, if 
yes, GO TO STEP 12. 

  
 Comments:  See this manual, “Pre-Trial - Motions” for a detailed 

discussion of these and other motions. 
  
Step 12 Clerk follows post-trial and case closing procedures, respectively. 
  
 Comments:  See this manual, “Post Trial Procedures” and “Trial/Post 

Trial” for procedures. 
  
Step 13 Court rules on proposed jury instructions. 
  
 
 
 
 
 
 
 
 
 

Comments:  The instructions are the laws to be applied to the facts of 
the case.  The proposed instructions are submitted in writing to the 
court by each attorney.  Rule 3A:16.  Counsel must provide the court 
with the original and give a copy to the other attorney.  Clerk must 
code the instructions submitted as to which side offered each and 
number each instruction separately.  If there are multiple defendants, 
the label should reflect which defendant offered the instruction. 
 
Each proposed instruction that is not withdrawn is marked “given” or 
“refused” and initialed by the judge.  Rule 5:10(a)(2).  Some courts also 
mark and initial withdrawn instructions.  Withdrawn instructions 
should be clearly marked, returned to counsel, or otherwise disposed 
of as directed by the court.  All other instructions are part of the record 
and must be retained. 

  
Step 14 Judge reads instructions to the jury. 
  
Step 15 Counsel for each side conducts closing arguments. 
  
 Comments:  Closing arguments provide each party the opportunity to 

present its interpretation of the case in a summary form and to state 
why the jury should find the defendant guilty or not guilty and what 
sentence should be imposed if the defendant is found guilty.  The 
Commonwealth’s attorney argues first and has an opportunity for a 
rebuttal statement after defense counsel’s closing argument.  The 
Commonwealth’s attorney may waive his/her right to argue first. 

  
Step 16 Jurors retire to the jury room for deliberations, taking with them all 

instructions that have been granted, the verdict forms, and by leave of 
court, all instructions that have been admitted. 

  

http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
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Step 17 Clerk notes any questions submitted by the jury during their 
deliberations. 

  
 
 
 
 
 

Comments:  If the jurors have any questions during deliberation, the 
questions are written down and handed to the bailiff who gives them 
to the judge.  The judge discusses the questions with counsel and a 
written answer is sent to the jury or the jury is returned to the 
courtroom to hear an answer.  It is important to note the questions 
submitted since all questions become part of the permanent record 
and must be placed in the case file when the case is ended. 

  
Step 18 When the jury has reached a verdict, the foreman advises bailiff, and 

jury returns to courtroom. 
 

Step 19 Clerk receives verdict forms from the foreman. 
  
Step 20 Clerk shows the verdict forms to the judge, if so directed. 
  
 Comments:  It is common practice for the judge to review the verdict 

to check for errors before it is read.  The verdict must be unanimous, in 
writing, and signed by the foreman.  Rule 3A:17.  If the verdict has been 
improperly executed, the judge will instruct the jury again and send 
them back to the jury room for further deliberation. 

  
Step 21 If the verdict is in proper form, the clerk or judge asks whether the jury 

has reached its verdict. 
  
 Comments:  If the foreman answers in the affirmative, the clerk or 

judge asks if the jury’s verdict is unanimous. 
  
  
Step 22 Clerk (or foreman) reads the verdict verbatim. 
  
Step 23 Clerk shows the verdict form to counsel, if directed by the court. 
  
Step 24 If directed, the clerk polls the individual jurors by calling each name 

from the jury list and asking each juror if the verdict read accurately 
reflects his/her verdict. 

  
 Comments:  The purpose of the poll is to ascertain each juror’s assent 

to the verdict.  If the verdict is found not to be unanimous, the judge 
may direct the jurors to retire for further deliberation, or he/she may 
discharge the jury and declare a mistrial.  Rule 3A:17(d). 

  

http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
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Step 25 If the defendant is found guilty, the judge pronounces the sentence or 
continues the case to a later date for sentencing. 

  
 Comments:  Upon a finding of guilty, the judge must pronounce 

sentence or announce his/her decision to suspend the imposition of 
sentence.  Va. Code § 19.2-298.  See “Sentencing.” 

  
Step 26 The jury is discharged. 
  
 Comments:  Prior to the jurors leaving, the bailiff or clerk should collect 

all juror badges. 
  
Step 27 Procedure Decision: Is defendant convicted?  If yes, GO TO STEP 29; if 

no, GO TO STEP 28 
  
Step 28 Clerk follows post-court and case closing procedures, respectively.  

END OF PROCEDURES IF DEFENDANT IS FOUND NOT GUILTY. 
  
Step 29 If Convicted (Found Guilty) 
  
 Judge hears and rules on any motions (motion to revoke bond, to set 

aside verdict, or to refer case for presentence investigation, or 
arguments on the sentence; judge may grant a continuance for 
consideration of a presentence report.  See this manual, “Pre-Trial” for 
a detailed discussion of motions. 

  
Step 29  
 

Clerk follows sentencing and case closing procedures, respectively.  
Note:  If the defendant is sentenced immediately following trial, clerk 
follows sentencing procedures, then post-trial and case closing 
procedures. 
 
If convicted of a disqualifying offense: Upon such conviction that court 
shall revoke the person’s permit for a concealed handgun and promptly 
notify the issuing circuit court.  Va. Code § 18.2-308 (J1). 

 
Juror Reimbursement 

Every person summoned as a juror in a criminal case shall be entitled to $30.00 for each 
day of attendance.  Jurors summoned from another city or county for reason of obtaining 
an impartial jury may be allowed by the court, in addition to the $30.00, their actual 
expenses.  Va. Code § 17.1-618. 
 
The following procedures are recommended to the clerk when requesting payment for 
grand jurors and petit jurors: 

https://law.lis.virginia.gov/vacode/19.2-298
https://law.lis.virginia.gov/vacode/18.2-308
https://law.lis.virginia.gov/vacode/17.1-618
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Procedures For Payment Of Grand Jurors And Petit Jurors 

Step 1 Procedure Decision: Is payment requested for petit jurors, special grand 
jurors, multi-jurisdiction grand jurors or regular grand jurors? 
If for petit jurors, special grand jurors or multi-jurisdiction grand jurors, 
GO TO STEP 2; if for regular grand jurors, GO TO STEP 5. 

  
 Comments:  Petit jurors and special grand jurors are paid by the 

Commonwealth.  Only expenses are paid by the Commonwealth for 
multi-jurisdiction grand jurors.  Regular grand jurors and multi-
jurisdiction grand jurors are paid by the county or locality. 

  
Step 2 Clerk prepares DC-43, List of Allowances for Jurors, detailing the petit 

juror’s, special or multi-jurisdiction grand juror’s full name and address 
including the number of days juror was present and the total amount 
due each juror. 

  
 Comments:  Compensation and allowances of jurors in felony cases are 

paid by the Commonwealth.  Misdemeanor cases will be paid by the 
Commonwealth unless the charge is written on a local warrant or 
summons, in which case the jurors shall be paid by the political 
subdivision in which the summons is issued.  Va. Code § 17.1-619.  See 
DC-43, List of Allowances for Jurors. 

  
Step 3 Clerk signs DC-43, List of Allowances for Jurors and obtains judges 

signature for approval. 
  
Step 4 Clerk retains third copy for record and forwards completed DC-43, List 

of Allowances for Jurors to the Office of the Treasurer of their local 
jurisdiction. 

  
 Comments:  Local Treasurer will issue check to pay jurors, retains fourth 

copy of the DC-43, List of Allowance for Jurors and forwards to the 
Supreme Court of Virginia for reimbursement. 

 
If Requesting Payment For Regular Grand Jurors: 
 

Clerk prepares invoice to be sent to local Treasurer listing regular grand 
juror’s complete name, address and total amount due.  Court will either 
send copy of original court order listing grand jurors selected for term or an 
invoice detailing same information.  Local Treasurer will issue check to pay 
grand jurors. 
 

https://law.lis.virginia.gov/vacode/17.1-619
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Note:  Clerks should note that because of the Set-Off Debt Collection Act, 
some jurors funds may be taken and applied to delinquent taxes.  Jurors 
should receive a receipt or a copy of their tax bill with the amount earned 
as jurors deducted from total bill. 

 
Contempt of Court 

Any act which is calculated to embarrass, hinder, or obstruct the court in the administration of 
justice or which is calculated to lessen its authority or dignity may be punishable as contempt of 
court.  Black’s Law Dictionary.  Contempt matters often prove to be complex, especially from a 
case-processing standpoint.  First, contempt is not a classified offense:  a finding of contempt 
does not constitute either a felony or misdemeanor.  Second, many offenses that constitute 
contempt may also constitute a specific violation of statutes.  The clerk must determine 
whether the offense is prosecuted as contempt or as a violation of statute.  However, it is often 
unclear upon the commencement of a contempt proceeding how the matter will be tried, or 
how punishment may be imposed.  Finally, contempt proceedings may arise in the course of 
another proceeding, either criminal or civil, and the offender may be tried immediately or at a 
later date after notice has been given. 
 
This section will attempt to explain the different types of contempt and to assist the clerk in 
determining how the contempt matter should be processed. 
 
Classification 

Contempt can be divided into two categories: 
 

1. Civil contempt, in which the court may impose punishment to coerce 
compliance with an order or the court; 

 
2. Criminal contempt, in which punishment is imposed to preserve the power 

and vindicate the dignity of the court. 
 

Civil contempt consists of the failure to do something which the party has been ordered by 
the court to do for the benefit or advantage of another party before the court.  A civil 
contempt is not an offense against the dignity of the court but against the party on whose 
behalf the court order was issued.  On a finding of civil contempt, the defendant may be 
imprisoned for an indefinite time or fined, or both.  If the defendant is imprisoned, he/she 
will be released upon compliance with the court order; if the defendant has been fined, 
he/she can purge the contempt by paying the fine.  A civil contemnor is thus able to purge 
his/her contempt by doing an act within his/her power. 
 
Criminal contempt are acts done in disrespect of the court or its process or which obstruct 
the administration of justice.  A fine or definite term of imprisonment or both may be 
imposed for criminal contempt.  The offender cannot purge himself/herself of the 
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contempt since the fine and imprisonment are intended as punishment, rather than as 
coercive measures. 
 
Criminal contempt is a crime that is considered to be a Class 1 misdemeanor. See Attorney 
General Opinion to Stump, dated 2/26/88 (1987-88, page 288); A misdemeanor for which 
no punishment or no maximum punishment is prescribed by statute shall be punishable as 
a Class 1 misdemeanor 
 
Civil contempt is not limited to civil cases, nor is criminal contempt limited to criminal 
proceedings.  A court may utilize civil contempt in a criminal proceeding to force 
compliance with a subpoena duces tecum or to compel a witness to testify.  Similarly, 
criminal contempt may arise in a civil proceeding when a party deliberately disobeys a 
court order. 
 
A contemnor cannot purge himself/herself of criminal contempt since the punishment is 
fixed at the time of sentencing.  He/she may, however, purge himself/herself of civil 
contempt by complying with the court’s order.  The purpose of the contemplated 
punishment rather than the nature of the contemptuous act determines whether a 
contempt proceeding is criminal or civil. 

 
Adjudication of Contempt 

The first determination to be made by the court is whether to proceed with the case as 
civil or criminal contempt.  Although such determination is not generally made until the 
conclusion of the case, the judge or moving party may determine in advance to proceed as 
criminal or civil contempt. 
 
Criminal contempt proceedings are initiated and conducted in the name of the 
Commonwealth.  The offender is presumed innocent and the contemptuous act must be 
proven beyond a reasonable doubt.  In plenary proceedings, the right to counsel, including 
court-appointed counsel for indigent contemnors, applies if incarceration may be part of 
the punishment.  The offender is entitled to call witnesses and cannot be compelled to 
testify against himself/herself.  In summary proceedings conducted immediately following 
the allegedly contemptuous act, where prompt punishment is necessary to restore the 
dignity and authority of the court, the court may incarcerate a contemnor without 
providing him/her an opportunity to obtain counsel.  Greene v. Tucker, 375 F. Supp. 892 
(E.D. Va. 1974). 

 
Virginia Code § 18.2-457 provides that a circuit court may not impose a fine in excess of 
$250 or imprisonment for more than ten days when the court acts without a jury and the 
contemptuous act is misbehavior in the court’s presence.  There are no statutory 
limitations on punishment if the court impanels a jury or if the type of contempt is other 
than that described in Va. Code § 18.2-456 (1).  In the foregoing situations the punishment 
is within the sound discretion of the trial court.  A writ of error lies from the Court of 

https://law.lis.virginia.gov/vacode/18.2-457
https://law.lis.virginia.gov/vacode/18.2-456
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Appeals to a judgment for criminal contempt of court.  Va. Code § 19.2-318. 
 
Civil contempt proceedings are initiated by the party in whose favor a court order has 
been entered.  Unlike criminal contempt, civil contempt proceedings do not require proof 
beyond a reasonable doubt.  Generally, the moving party shows by a preponderance of 
the evidence that the order was not obeyed.  The burden shifts to the offender to explain 
or justify his/her conduct.  The offender is entitled to call witnesses and has a limited right 
to counsel (See discussion above).  A judgment for civil contempt may be appealed to the 
Court of Appeals of Virginia.  Va. Code § 19.2-318. 
 
Whether an offender is entitled to certain procedural safeguards with respect to a 
contempt action depends on whether the offense constitutes direct or indirect contempt. 
Direct contempt is committed in the court’s presence or near enough thereto as to 
interfere with the administration of justice.  The use of insulting or disrespectful language 
in addressing the judge constitutes direct contempt.  Because direct contempt is 
committed in the presence of the court, the court may punish the offender based on its 
own knowledge of the facts without further notice to the contemnor or a hearing. 

 
Indirect contempt is committed outside the presence of the court, and proof of the act is 
required.  An example of indirect contempt is the failure of a witness to appear after being 
personally served with a subpoena. 
 
Once the court has classified the offense as direct or indirect contempt, it must then 
determine whether the matter will be tried summarily or in a plenary proceeding.  If an 
offense has been classified as indirect contempt, it will always be handled in a plenary 
proceeding: the offender will be brought before the court by a rule to show cause or other 
process which provides notice of the charge and the date of the hearing.  The offender 
must be given a reasonable opportunity to prepare for the hearing and to offer evidence 
in his/her defense. 
 
Virginia Code § 18.2-456 provides that a court may punish contempt summarily 
(immediately) only in the following situations: 

 
 misbehavior in the presence of the court, or so near thereto as to interrupt the 

administration of justice; 
 violence or threats of violence to a judge, officer of the court, juror, witness, or 

party; 
 vile or insulting language addressed to or published of a judge; 
 misbehavior of an officer of the court in his/her official character; and  
 disobedience or resistance of an officer of the court, juror, witness, or other 

person to any lawful process, judgment, decree, or order of the court. 
 

https://law.lis.virginia.gov/vacode/19.2-318
https://law.lis.virginia.gov/vacode/19.2-318
https://law.lis.virginia.gov/vacode/18.2-456
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Pursuant to foregoing statute, all other instances of contempt, whether direct or indirect, 
must be handled in a plenary proceeding. 
 
“Summarily” does not refer to the time in which the adjudication of contempt must be 
made but to the form of the procedure that dispenses with the need for further proof of 
the contemptuous act and the need for a formal hearing.  Higginbotham v. 
Commonwealth, 206 Va. 291 (1965).  Summary proceedings are generally conducted 
immediately following the allegedly contemptuous act, and the court will impose 
punishment forthwith.  A short delay does not necessarily deprive the court of the power 
to punish contempt summarily.  Higginbotham v. Commonwealth, 206 Va. 291 (1965) 
(permitting summary punishment 5 days after act).  In some cases, direct contempt will be 
handled in a plenary proceeding even though it could have been handled summarily, thus 
entitling the defendant to notice and a hearing. 
 

Clerk’s Responsibility in Contempt Cases 

The clerk’s responsibilities with respect to contempt cases will vary, depending on 
whether the court treats the matter as civil or criminal contempt and whether the 
contempt matter is tried summarily or as a plenary proceeding. 
 
For purposes of this manual, only criminal contempt cases will be discussed.  For 
procedures relating to the processing of civil contempt cases, refer to the Circuit Court 
Clerk’s Manual – Civil, “Suits/Action Types.” 
 
As stated above, criminal contempt may arise out of a criminal or civil proceeding.  The 
clerk should always treat a criminal contempt matter as a separate case for the following 
reasons: 

 
 to ensure proper indexing of both the contempt case and the resulting court 

order, especially in cases where the contemnor is not the defendant in the 
underlying action or a party in a civil matter; 

 to ensure proper assessment and collection of fines, costs and interest; 
 for tracking jail time imposed; 
 for consistency in the processing of all criminal cases. 

 
In essence, a criminal contempt case should be handled in the same manner as any other 
criminal case.  The major difference between criminal contempt cases and other criminal 
cases lies in the sequence and timing of case processing activities, and the manner of 
initiation.  In cases of direct contempt that the court tries summarily, the clerk must 
conduct certain case processing activities (assign a case number, index the case, prepare a 
case file) after the fact.  Furthermore, direct contempt cases are commenced by oral order 
of the judge; hence, there is no initiating document or process.  The final order constitutes 
both the notice of the charge and the court’s finding. 
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Conversely, contempt cases tried in plenary fashion are handled like any other criminal 
case.  A formal hearing or trial is held and all typical pre-trial, trial, and sentencing 
activities apply.  The initiating process in a contempt hearing is a rule to show cause or a 
capias.  In addition, the right to trial by a jury is more limited in contempt cases. 
 
Many offenses that constitute contempt may also be a specific violation of statute.  It is, 
therefore, critical that the order accurately reflect whether the act was held to be 
contemptuous or a violation of statute.  For example, failure to appear in court may be 
punishable as contempt under Va. Code § 18.2-456 (5) or as a violation of Va. Code §§ 
8.01- 356, 8.01-407, 19.2-128 or 46.2-938.  If there is any doubt as to whether the court 
held that the offense was contemptuous or constituted a violation of statute, the clerk 
should promptly obtain clarification from the court if the defendant fails to appear. 
 
Whether an offender is found in violation of statute or of being in criminal contempt, the 
offense may be reportable to the Central Criminal Records Exchange (CCRE) pursuant to 
Va. Code § 19.2-390 and must be reported to the Office of the Executive Secretary (OES) 
on the Monthly Criminal Caseload Report.  Because a finding of civil contempt does not 
constitute either a felony or misdemeanor, such finding would not be reported to either 
CCRE or OES. 
 
The procedures that follow reflect the steps to be taken by the clerk in criminal contempt 
cases tried in either summary or plenary fashion. 

 
Procedures for Contempt Cases 

Step 1 Procedure Decision: Is contempt to be handled in a summary or 
plenary proceeding? 
If summary, GO TO STEP 10; if plenary, GO TO STEP 2. 

  
 
 
 
 
 
 
 
 
 
 

Comments:  A summary proceeding is one held immediately following 
the contemptuous act.  It is always initiated by the judge in court 
without any initiating paperwork. 
 
A plenary proceeding is held at a later date after giving the offender 
written notice of the charge and the opportunity to prepare for the 
hearing.  A plenary proceeding may be initiated by the judge, the 
prosecuting attorney, a probation officer or by counsel, or by a party in 
an existing case.  Unless the judge states that a case is to be heard in 
plenary fashion, the clerk will receive some type of initiating document 
(a motion, petition, probation violation report).  For additional 
information on probation violations, See “Trial/Post Trial - Revocation 
of Probation” this manual. 

  

https://law.lis.virginia.gov/vacode/18.2-456
https://law.lis.virginia.gov/vacode/8.01-356
https://law.lis.virginia.gov/vacode/8.01-356
https://law.lis.virginia.gov/vacode/8.01-407
https://law.lis.virginia.gov/vacode/19.2-128
https://law.lis.virginia.gov/vacode/46.2-938
http://www.vsp.state.va.us/CJIS_CCRE.shtm
https://law.lis.virginia.gov/vacode/19.2-390
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Step 2 Clerk receives and acknowledges any initiating case papers. 
  
 Comments:  See this manual, “Case Initiation” regarding 

acknowledgement of receipt of case papers.  If the judge orally calls for 
a plenary proceeding and there is no initiating paperwork, the clerk 
should make a note for the file of the date and content of the judge’s 
directive. 

  
Step 3 Clerk ascertains from initial pleadings and the judge whether the 

offense constitutes contempt or a violation of statute. 
  
 Comments:  Many offenses that constitute contempt may also 

constitute a specific violation of statute.  If there is any doubt as to 
whether the case is prosecuted as contempt pursuant to Va. Code § 
18.2-246 or as a violation of statute, the clerk should promptly obtain 
clarification from the judge. 

  
Step 4 Clerk ascertains from initial pleadings and the judge whether the case 

will be tried as criminal or civil contempt. 
  
 Comments:  It is good practice to ascertain whether a matter will be 

handled as civil or criminal contempt for purposes of indexing, 
docketing, case numbering and setting up the case file. 
 
Generally, the initial pleadings will reflect whether the moving party is 
Seeking a criminal or civil contempt finding.  If this cannot be 
determined from the pleadings, consult the judge.  If the judge cannot 
make a determination, treat the case as criminal contempt and 
continue with the following procedures.  If the judge advises that the 
case will be handled as civil contempt, refer to the procedures set out 
in the Circuit Court Clerk’s Manual – Civil, “Suits/Action Types.” 

  
Step 5 Clerk assigns case number, indexes the case and prepares the case file.  

See this manual, “Case Initiation” for procedures. 
  
Step 6 Hearing date is scheduled in accordance with local practice. 
  
Step 7 Clerk enters case on court’s calendar and on pending criminal docket.  

See “Caseflow Management – Calendaring” and “Caseflow 
Management - Term Day Activities.” 

  
Step 8 Clerk issues rule to show cause or capias, as directed by judge.  See CC-

1355, Rule to Show Cause or CC-1356, Capias to Show Cause.  See also 
“Overview” chapter for information relating to the issuance and return 

https://law.lis.virginia.gov/vacode/18.2-246
https://law.lis.virginia.gov/vacode/18.2-246
http://www.vacourts.gov/courts/circuit/resources/manuals/cc_manual_criminal/chapter_03.pdf
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of criminal processes. 
  
Step 9 Clerk proceeds with normal criminal case processing activities.  END OF 

PROCEDURES FOR PLENARY PROCEEDING. 
 
If Contempt Is Handled In Summary Proceeding 
 

Step 1 Judge makes finding as to contempt and pronounces sentence. 
  
Step 2 Clerk notes judge’s finding AND sentence; clerk notes the judge’s 

rulings on any motions. 
  
 Comments:  The clerk must take care to ensure that the judge’s 

findings and sentence are clearly and accurately recorded for 
subsequent inclusion in the court order. 

  
Step 3 Clerk prepares commitment order giving the sheriff the authority to 

take the offender into custody, if applicable.  See form DC-352, 
Commitment Order. 
 

Step 4 Upon adjournment, clerk gathers all case materials and returns to 
clerk’s office. 

  
Step 5 Clerk assigns case number, prepares case file and indexes case.  See 

“Case Initiation” chapter for respective procedures. 
  
Step 6 Clerk computes the offender’s fine and court costs and advises 

offender of same, if not done previously in court; clerk records any 
fine and costs imposed in Judgment Lien Docket.  Va. Code § 8.01-466.  
Offender will sign a CC-1351, Clerk’s Notice of Fines and Costs or CC-
1379, Acknowledgment of Suspension or Revocation of Driving 
License/Order and Notice of Deferred Payment or Installment 
Payments. 

  
 Comments:  The amount of the fine and court costs are generally 

recorded directly on the case file folder or on a printed costs sheet 
which is maintained in the case file. 
 
See form CC-1350, Fines/Penalties/Fees/Costs Assessment Sheet.  See 
also “Post Sentencing - Case Closing,” appendix “Schedule of Fees & 
Costs – Criminal” and appendix “Fee Schedule,” this manual. 

  
Step 7 Clerk prepares court order reflecting the charge and the judge’s 

https://law.lis.virginia.gov/vacode/8.01-466
http://www.vacourts.gov/forms/circuit/cc1350inst.pdf
http://www.vacourts.gov/courts/circuit/resources/manuals/appendixc.pdf
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finding and sentence; clerk obtains judge’s signature on order. 
  
Step 8 Clerk images order and indexes and enters order in order book; clerk 

places original order in case file.  Recording may be by electronic 
process.  Va. Code § 17.1-240. 

  
Step 9 Clerk transmits certified copy of court order to the offender, and a 

copy to the sheriff if the offender is sentenced to confinement. 
  
 Comments:  Although a certified copy of the order is not required to 

be given the offender, it is suggested that he/she be furnished same, 
particularly when there is summary contempt. 

  
Step 10 Clerk securely fastens all case documents in proper sequence in the 

case file and places file with other ended criminal cases. 
 
Sentencing and Deferred Adjudication Dispositions 

Sentencing 

Sentencing refers to the post-conviction stage of the criminal process in which the 
defendant appears before the court for imposition of an appropriate punishment.  
Sentencing is performed by either the trial judge or a jury as described below. 
Virginia is only one of a few states that provides for jury sentencing.  The defendant’s right 
to have the jury impose sentence exists only in cases where the defendant pleads not 
guilty and exercises his/her right to a trial by jury on the issue of guilt.  If the defendant 
pleads guilty, or waives trial by jury and elects a bench trial (one in which a judge rather 
than a jury decides factual issues), a jury cannot be impaneled solely for the purpose of 
sentencing.  If the defendant is convicted in a bench trial, the judge generally sentences 
him/her at a later hearing to permit preparation of a presentence report unless specifically 
waived by the defendant.  Va. Code § 19.2-299.  In a jury trial, following determination of 
sentence by a jury, the judge may let the jury sentence stand or, usually after a post-
sentence investigation, may reduce any provision of the jury sentence (often at a 
subsequent hearing after consideration of a presentence report).  If the judge modifies the 
jury sentence, a written explanation of the modification is filed with the court records.  
The judge can never impose a sentence more severe than that imposed by the jury.  Any 
sentence or punishment imposed, whether by a judge or jury, must be within limits 
prescribed by law.  Va. Code § 19.2-295.  If the jury cannot agree on a punishment the 
court shall impanel a different jury to ascertain punishment, unless the defendant, the 
attorney for the Commonwealth, and the court agree, in the manner provided in Va. Code 
§ 19.2-257, that the court shall fix punishment.  Va. Code § 19.2-295.1 
 
Virginia Code § 19.2-295.1 provides that in cases of trial by jury, upon a finding that the 
defendant is guilty of a felony or a Class 1 misdemeanor, or upon a finding in the trial de 

https://law.lis.virginia.gov/vacode/17.1-240
https://law.lis.virginia.gov/vacode/19.2-299
https://law.lis.virginia.gov/vacode/19.2-295
https://law.lis.virginia.gov/vacode/19.2-257
https://law.lis.virginia.gov/vacode/19.2-257
https://law.lis.virginia.gov/vacode/19.2-295.1
https://law.lis.virginia.gov/vacode/19.2-295.1
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novo of an appealed misdemeanor conviction that the defendant is guilty of a Class 1 
misdemeanor, a separate proceeding limited to the ascertainment of punishment shall be 
held as soon as practicable before the same jury when ascertainment of punishment by 
jury has been requested by the accused as provided in subsection A of § 19.2-295. At such 
proceeding, the Commonwealth may present any victim impact testimony pursuant to 
§ 19.2-295.3 and shall present the defendant's prior criminal history, including prior 
convictions and the punishments imposed, by certified, attested, or exemplified copies of 
the final order, including adult convictions and juvenile convictions and adjudications of 
delinquency. Prior convictions shall include convictions and adjudications of delinquency 
under the laws of any state, the District of Columbia, the United States or its territories. 
The Commonwealth shall provide to the defendant 14 days prior to trial notice of its 
intention to introduce copies of final orders evidencing the defendant's prior criminal 
history, including prior convictions and punishments imposed. Such notice shall include (i) 
the date of each prior conviction, (ii) the name and jurisdiction of the court where each 
prior conviction was had, (iii) each offense of which he was convicted, and (iv) the 
punishment imposed. Prior to commencement of the trial, the Commonwealth shall 
provide to the defendant photocopies of certified copies of the final orders that it intends 
to introduce at sentencing. After the Commonwealth has introduced in its case-in-chief of 
the sentencing phase such evidence of prior convictions or victim impact testimony, or 
both, or if no such evidence is introduced, the defendant may introduce relevant, 
admissible evidence related to punishment. Nothing in this section shall prevent the 
Commonwealth or the defendant from introducing relevant, admissible evidence in 
rebuttal. 
 
If the jury cannot agree on a punishment, the court shall fix punishment. 
 
If the sentence imposed pursuant to this section is subsequently set aside or found invalid 
solely due to an error in the sentencing proceeding, the court shall impanel a different jury 
to ascertain punishment, unless the defendant, the attorney for the Commonwealth and 
the court agree, in the manner provided in § 19.2-257, that the court shall fix punishment. 
 
After a defendant has been convicted, whether he/she was tried by a judge or jury, the 
judge must either impose sentence or announce his/her decision to suspend sentence 
without unreasonable delay.  Va. Code § 19.2-298.  Alternatively, the judge may, or on 
motion of the defense attorney must, continue the case and direct a probation officer to 
investigate the social and criminal background of the defendant and to prepare a written 
presentence report.  Such a report aids the court in imposing an appropriate sentence.  
Unless the defendant or the attorney for the Commonwealth objects, the court may order 
that the report contain no more than the defendant’s criminal history, any history of 
substance abuse, any physical or health-related problems as may be pertinent, and any 
applicable sentencing guideline worksheets.  Va. Code § 19.2-299.  A Victim Impact 
Statement may also be ordered and included as part of the presentence report in certain 
cases upon motion of the Commonwealth attorney in manslaughter cases and in cases 
involving death or injury resulting from driving under the influence in violation of Va. Code 

https://law.lis.virginia.gov/vacode/19.2-295/
https://law.lis.virginia.gov/vacode/19.2-295.3/
https://law.lis.virginia.gov/vacode/19.2-257/
https://law.lis.virginia.gov/vacode/19.2-298
https://law.lis.virginia.gov/vacode/19.2-299
https://law.lis.virginia.gov/vacode/18.2-266
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§ 18.2-266 with the consent of the victim.  If the court does not order a presentence 
investigation and report, the attorney for the Commonwealth shall, at the request of the 
victim, submit a Victim Impact Statement.  In any event, a victim shall be advised by the 
local crime victim and witness assistance program that he may submit in his own words a 
written Victim Impact Statement prepared by the victim or someone the victim designates 
in writing.  Va. Code § 19.2-299.1. 
 
A copy of both the presentence report and Victim Impact Statement must be furnished to 
defense counsel at least five days prior to the sentencing hearing.  At that hearing, the 
defense attorney may cross-examine the probation officer concerning the contents of the 
presentence report and present any additional facts relevant to sentencing.  Both the 
Commonwealth and the defense may introduce psychiatric evidence.  Va. Code §§ 19.2-
300 and 19.2-301.  The court will generally pronounce the sentence at the end of this 
proceeding. 
 
Note:  in certain traffic cases, the defendant may have a bifurcated trial upon request.  Va. 
Code § 46.2-943. 
 
Whether by trial or upon a plea of guilty, upon a finding that the defendant is guilty of a 
felony, the court shall permit the victim, as defined in § 19.2-11.01, upon motion of the 
attorney for the Commonwealth, to testify in the presence of the accused regarding the 
impact of the offense upon the victim. The court shall limit the victim's testimony to the 
factors set forth in clauses (i) through (vi) of subsection A of § 19.2-299.1. In the case of 
trial by jury and when the accused has requested the jury to ascertain punishment as 
provided in subsection A of § 19.2-295, the court shall permit the victim to testify at the 
sentencing hearing conducted pursuant to § 19.2-295.1. In all other cases of trial by jury, 
the case of trial by the court, or the case of a guilty plea, the court shall permit the victim 
to testify before the court prior to the imposition of the sentence by the presiding judge.  
Va. Code §19.2-295.3.  Employers are required to allow an employee who is a victim of a 
crime to leave work, without compensation, to be present at a criminal proceeding 
relating to the crime, if it does not create an undue hardship on the employer.  Employers 
are prohibited from dismissing or otherwise discriminating against an employee who is a 
victim of a crime because he/she exercises the right to leave work to attend the court 
proceedings.  Va. Code § 40.1-28.7:2 
 
Not all cases are referred for a presentence investigation and report.  In misdemeanor and 
traffic cases, sentence is usually imposed on the day of trial.  The defendant in a 
misdemeanor case does not have a right to a presentence investigation and report, but 
the court, on its own motion, may direct that such investigation and report be made.  
When a defendant is referred to the probation officer following a misdemeanor 
conviction, the same procedures are followed as in a felony case.  If a presentence report 
is not ordered in a felony case, the court may direct that a Victim Impact Statement be 
prepared by the Commonwealth’s attorney to aid the court in determining the 
appropriate sentence. 

https://law.lis.virginia.gov/vacode/18.2-266
https://law.lis.virginia.gov/vacode/19.2-299.1
https://law.lis.virginia.gov/vacode/19.2-300
https://law.lis.virginia.gov/vacode/19.2-300
https://law.lis.virginia.gov/vacode/19.2-301
https://law.lis.virginia.gov/vacode/46.2-943
https://law.lis.virginia.gov/vacode/46.2-943
https://law.lis.virginia.gov/vacode/19.2-11.01/
https://law.lis.virginia.gov/vacode/19.2-299.1/
https://law.lis.virginia.gov/vacode/19.2-295/
https://law.lis.virginia.gov/vacode/19.2-295.1/
https://law.lis.virginia.gov/vacode/19.2-295.3
https://law.lis.virginia.gov/vacode/19.2-295.3
https://law.lis.virginia.gov/vacode/40.1-28.7:2
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Before pronouncing sentence on a defendant, and after any sentencing motions, the court 
must ask the defendant if he/she desires to make a statement or give any reason why 
judgment should not be pronounced.  The defendant’s opportunity to speak on his/her 
own behalf after being found guilty but before the judge pronounces sentence is called 
“allocution.”  The court may also advise the defendant of his/her right to appeal.  The 
defendant is then taken into custody or released in accordance with the sentence 
imposed. 
 
The judgment order entered by the court and prepared by the clerk must set forth the 
plea, the verdict or findings, and the adjudication and sentence, whether or not the case 
was tried by a jury, and if not, whether the consent of the accused was concurred in by the 
court and the Commonwealth’s attorney.  If the accused is found not guilty or is otherwise 
entitled to be discharged, the judgment shall be entered accordingly.  If an accused is tried 
at one time for multiple offenses, the court may enter one judgment order for all such 
offenses.  Va. Code § 19.2-307. 
 
Virginia courts have several options with respect to a defendant’s sentence or 
punishment.  Subject to mandatory sentencing requirements imposed by statute, the trial 
court may, in its discretion, 

 
 suspend imposition of the sentence; 
 suspend execution of the sentence in whole or in part; 
 place the accused on probation 

Suspension of the imposition or execution of sentence is generally conditioned upon good 
behavior alone, whereas a defendant on probation is under the supervision of and must 
report to a probation officer.  Suspension of sentence or probation is conditioned on the 
defendant’s good behavior and, in the case of property damage or loss, that the defendant 
makes at least partial restitution.  Va. Code § 19.2-303.  The court may also require the 
defendant to submit to drug or alcohol testing and treatment; to be fingerprinted; to 
perform community service; to pay fines and costs; or to support those for whom he/she 
is legally responsible, or be placed on monitoring by a GPS (Global Positioning System) 
tracking device, or other similar device. Va. Code §§ 19.2-303 and 19.2-305.  In traffic 
cases, the court may also impose suspension or restriction of driving privileges where 
permitted by statute.  See Va. Code § 18.2-271.1.  Any special conditions of a suspended 
sentence or probation may be set forth in the sentencing order. 
 
Every person convicted of a felony on or after July 1, 1990, and every person convicted of 
a felony offense under Article 7 (§ 18.2-61 et seq.) of Chapter 4 of Title 18.2 who was 
incarcerated on July 1, 1989, shall have a sample of his blood, saliva or tissue taken for 
DNA (deoxyribonucleic acid) analysis to determine identification characteristics specific to 
the person.  Prior to or upon sentencing, the clerk, if access to Department of Forensic 
Science DNA Data Bank Sample Tracking System (DBSATS) is available in the courtroom, 

https://law.lis.virginia.gov/vacode/19.2-307
https://law.lis.virginia.gov/vacode/19.2-303
https://law.lis.virginia.gov/vacode/19.2-303
https://law.lis.virginia.gov/vacode/19.2-305
https://law.lis.virginia.gov/vacode/18.2-271.1
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will determine if a DNA sample has previously been submitted. To determine if an offense 
requires a DNA sample, reference the DNA Sample Tracking Login page.  If a sample has 
been previously taken from the person as indicated by the DBSATS, no additional sample 
shall be taken, and the clerk should make a notation on the file regarding this 
determination.  If access is not available, or no determination can be made, the court shall 
order the defendant to appear within thirty days to allow a sample to be taken by the 
sheriff or probation officer. Use CC-1390, Order For DNA or HIV and Hepatitis B, C Viruses 
Testing and/or for Preparation of Reports to Central Criminal Records Exchange to order 
defendant to testing, even if defendant is being sent to Department of Corrections.  A fee 
of $53 shall be charged for the withdrawal of this sample.  The fee shall be taxed as part of 
the costs of the criminal case resulting in the felony conviction and one-half of the fee 
shall be paid into the general fund of the locality where the sample was taken and one-
half of the fee shall be paid into the general fund of the state treasury.  Va. Code § 19.2-
310.2.  The identification characteristics of the profile resulting from the DNA analysis shall 
be stored and maintained by the Department of Forensic Science in a DNA data bank and 
shall be made available only as provided in Va. Code § 19.2-310.5. 
 
Note:  As of July 1, 2022, the DNA data bank will no longer be maintained by the Virginia 
Compensation Board and will be maintained by the Department of Forensic Science.  To 
obtain access to the system and for questions on new procedures, email the Department 
of Forensic Science at dnadatabank@dfs.virginia.gov. 
 
When preparing the sentencing order, the clerk must determine whether the judge 
intends sentences for two or more offenses to run concurrently or consecutively.  As a 
general rule, when a defendant is convicted of two or more offenses and sentenced to 
confinement, the sentences will run consecutively (successively) unless the court expressly 
orders the sentences to run concurrently (simultaneously).  Va. Code § 19.2-308.  Virginia 
Code § 19.2-308 applies to cases involving sentences of confinement in jail or a state 
prison; it does not apply to suspended sentences or probation.  Vick v. Commonwealth, 
201 Va. 474 (1960). 
 
The court has authority to suspend or modify a defendant’s sentence after the sentence 
has been imposed and pronounced.  In accordance with Rule 1:1, final judgments and 
orders remain under the control of the trial court and may be modified, vacated, or 
suspended within twenty-one days after the date of entry of the final judgment or order.  
The court may, in certain circumstances, modify, vacate, or suspend a sentence after the 
twenty-one-day period. 
 
Pursuant to Va. Code § 19.2-303 the court may modify a sentence under the following 
circumstances:  

 
 If a defendant is convicted of either a felony or misdemeanor and sentenced to 

confinement in a local jail, the court may suspend the unserved portion of the 
sentence and place the defendant on probation at any time before the sentence is 

https://dnaprelog.dfs.virginia.gov/identity/account/login?returnUrl=/
https://law.lis.virginia.gov/vacode/19.2-310.2
https://law.lis.virginia.gov/vacode/19.2-310.2
https://law.lis.virginia.gov/vacode/19.2-310.5
mailto:dnadatabank@dfs.virginia.gov
https://law.lis.virginia.gov/vacode/19.2-308
https://law.lis.virginia.gov/vacode/19.2-308
https://law.lis.virginia.gov/vacode/19.2-308
http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
https://law.lis.virginia.gov/vacode/19.2-303
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completely served, or otherwise modify the sentence imposed. 
 If a person has been sentenced for a felony to the Department of Corrections (the 

Department), the court that heard the case, if it appears compatible with the 
public interest and there are circumstances in mitigation of the offense, may, at 
any time before the person is transferred to the Department, or within 60 days of 
such transfer, suspend or otherwise modify the unserved portion of such a 
sentence. The court may place the person on probation in accordance with the 
provisions of this section. Va. Code § 19.2-303. 
 
 

Sentencing alternatives considered by the courts in appropriate cases are described below: 
 
Work/Education/Rehabilitation Release  
 

Va. Code § 53.1-131 
 
Under a work release arrangement, an offender is allowed to leave the 
institution or facility in which he/she is confined to pursue employment, 
educational training, or rehabilitation during the day but is required to 
return to the facility at night and on weekends.  The wages earned by a 
person participating in a work release program may be applied to the cost 
of his/her keep, his/her travel expenses to and from work, any class or 
treatment in which he/she is enrolled, the support of dependents, and any 
fines, restitution and costs. 

 
Referral to Virginia Alcohol Safety Action Program (VASAP) 
 

Va. Code §§ 18.2-271.1 and 29.1-738.5 
 
Persons convicted of driving a motor vehicle, engine, train, motorboat, or 
watercraft while under the influence of alcohol or drugs may with leave of 
court or upon court order enter into an alcohol safety action program. 
Upon conviction, the court must impose the sentence and license 
revocation authorized by the Code.  If the court determines that the person 
convicted is eligible for participation in VASAP, the court may provide that 
the offender be issued a restricted driver’s license or be permitted to 
operate a boat, conditioned upon entry into and completion of VASAP.  Va. 
Code §§ 18.2-271.1 (E), 29.1-738.5. 

 
Commitment to Mental Health Facility for Drug Abuse  
 

Va. Code § 18.2-254 (A) 

http://www.vadoc.virginia.gov/
https://law.lis.virginia.gov/vacode/19.2-303
https://law.lis.virginia.gov/vacode/53.1-131
https://law.lis.virginia.gov/vacode/18.2-271.1
https://law.lis.virginia.gov/vacode/29.1-738.5
https://law.lis.virginia.gov/vacode/18.2-271.1
https://law.lis.virginia.gov/vacode/18.2-271.1
https://law.lis.virginia.gov/vacode/29.1-738.5
https://law.lis.virginia.gov/vacode/18.2-254
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A person convicted of certain drug offenses or any other criminal offense, 
the commission of which was motivated by or closely related to the use of 
drugs, is eligible for commitment to a mental health facility.  When the 
Commissioner, Department of Behavioral and Developmental Services 
certifies in writing that the confined person has successfully responded to 
treatment, the court may order the release of the defendant and suspend 
the remainder of the term upon such conditions as the court may 
prescribe. 

 
Commitment to Mental Health Facility for Alcoholism  
 

Va. Code § 18.2-254 (B)  
 
A person convicted of any offense related to his/her habitual use of alcohol 
may be committed to a facility for the treatment of alcoholics.  Upon 
presentation of a certified statement from the director of the treatment 
facility to the effect that the confined person has successfully responded to 
treatment, the court may release such confined person prior to the 
termination of the period of time for which such person was confined and 
may suspend the remainder of the term upon such conditions as the court 
may prescribe. 

 
Local Community-Based Probation Programs 
 

Va. Code § 9.1-173. seq.  
 
It is the purpose of this article to enable any city, county or combination 
thereof to develop, establish and maintain local community-based 
probation programs to provide the judicial system with sentencing 
alternatives for certain misdemeanants or persons convicted of felonies 
that are not felony acts of violence, as defined in Va. Code § 19.2-297.1 and 
sentenced pursuant to Va. Code§ 19.2-303.3, for whom the court imposes a 
sentence of twelve months or less and who may require less than 
institutional custody. 
 
The article shall be interpreted and construed so as to: 

 
• Allow individual cities, counties, or combinations thereof greater 

flexibility and involvement in responding to the problem of crime 
in their communities; 

• Provide more effective protection of society and to promote 
efficiency and economy in the delivery of correctional services; 

http://www.dbhds.virginia.gov/
https://law.lis.virginia.gov/vacode/18.2-254
https://law.lis.virginia.gov/vacode/9.1-173
https://law.lis.virginia.gov/vacode/19.2-297.1
https://law.lis.virginia.gov/vacode/19.2-303.3


CIRCUIT COURT CLERKS’ MANUAL - CRIMINAL  
Trial/Post Trial         PAGE 5-33                                                                                                          

 
Office of the Executive Secretary Department of Judicial Services 
                                                                                                                                                                                           Rev: 7/22 

• Provide increased opportunities for offenders to make restitution 
to victims of crimes through financial reimbursement or 
community service; 

• Permit cities, counties or combinations thereof to operate and 
utilize local community-based probation programs and services 
specifically designed to meet the rehabilitative needs of selected 
offenders; and 

• Provide appropriate post-sentencing alternatives in localities for 
certain offenders with the goal of reducing the incidence of 
repeat offenders. 

 
Commitment under the Youthful Offender Act  
 

Va. Code § 19.2-311 
 
The judge, after a finding of guilt, may, in his discretion, in lieu of imposing 
any other penalty provided by law and, with consent of the person 
convicted, commit such person for a period of four years, which 
commitment shall be indeterminate in character.  In addition, the court 
shall impose a period of confinement that shall be suspended.  Such 
persons shall be committed to the Department of Corrections for 
confinement in a state facility for youthful offenders established pursuant 
to Va. Code § 53.1-63.  Such confinement shall be followed by at least one 
and one-half years of supervisory parole, conditioned on good behavior. 
 
The provisions of subsection of this section shall be applicable to first 
convictions in which the person convicted: 

 
• Committed the offense of which convicted before becoming 

twenty-one years of age; 
• Was convicted of a felony offense other than any of the following: 

murder in the first degree or murder in the second degree or a 
violation of Va. Code §§ 18.2-61, 18.2-67.1, 18.2-67.2 or 
subdivision A 1 of Va. Code § 18.2-67.3; and 

• Is considered by the judge to be capable of returning to society as a 
productive citizen following a reasonable amount of rehabilitation. 

 
The Department of Corrections and the Parole Board must determine that 
the commitment is in the best interest of the Commonwealth and that 
there are facilities available for confinement of the offender.  The court may 
impose the sentence initially set, reduce the sentence, or commit the 
offender to the Department of Corrections or to a local detention facility to 
an indeterminate sentence. 

https://law.lis.virginia.gov/vacode/19.2-311/
http://www.vadoc.virginia.gov/
https://law.lis.virginia.gov/vacode/53.1-63
https://law.lis.virginia.gov/vacode/18.2-61
https://law.lis.virginia.gov/vacode/18.2-67.1
https://law.lis.virginia.gov/vacode/18.2-67.2
https://law.lis.virginia.gov/vacode/18.2-67.3
http://www.vadoc.virginia.gov/
https://vpb.virginia.gov/
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Home Electronic Incarceration Program - Va. Code § 53.1-131.2 
 

A defendant who has been convicted and sentenced to jail may, if the court 
determines that he/she is a suitable candidate, be assigned to a 
home/electronic incarceration program.  Such programs are supervised by 
the sheriff’s office, the administrator of a local or regional jail, or a 
probation and parole office.  The court retains authority to remove the 
offender from the program. 

 
Deferred Adjudication Dispositions 

The court may pursue other avenues with respect to a defendant who has not been 
convicted but has pleaded guilty or who is awaiting disposition of a sentence.  These 
programs do not constitute sentences since they do not follow convictions; however, the 
procedures for handling deferred adjudication dispositions are similar to those for the 
sentences described above.  Costs are assessed pursuant to statute or as ordered by the 
court.  For a discussion of a defendant’s discharge of fines and costs through community 
service, payment of fines and costs on a deferred installment basis, and driver’s license 
suspension, See this manual, “Post Sentencing - Case Closing.”  Va. Code § 19.2-303.4 
prescribes the offenses that are eligible for deferred disposition.  Ultimately, costs should 
be assessed as directed by the court. 
 

Deferral of sentencing for first drug-related offense 
 

Va. Code § 18.2-251 
 
With the consent of the accused, the court may defer sentencing upon 
entry of a guilty plea and place a first-time drug offender on probation.  As 
a condition of probation, the court may require the defendant to enter an 
appropriate screening, evaluation, or education program and shall require 
the defendant to remain drug free during the probation period.  The 
accused must submit to periodic drug tests during the probation period, 
and if he/she violates the conditions of the deferred sentence, the court 
may enter an adjudication of guilt and impose sentence.  If the accused 
fulfills the terms and conditions of probation, the court shall discharge 
him/her and dismiss the proceedings against him/her. 

 
Deferral in a criminal case 
 

Va. Code § 19.2-298.02 
 
Upon agreement of the defendant and the Commonwealth, after any plea 

https://law.lis.virginia.gov/vacode/53.1-131.2
https://law.lis.virginia.gov/vacode/19.2-303.4
https://law.lis.virginia.gov/vacode/18.2-251
https://law.lis.virginia.gov/vacode/19.2-298.02/
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or trial, with or without a determination, finding, or pronouncement of 
guilt, and notwithstanding the entry of a conviction order, upon 
consideration of the facts and circumstances of the case, including (i) 
mitigating factors relating to the defendant or the offense, (ii) the request 
of the victim, or (iii) any other appropriate factors, defer proceedings, defer 
entry of a conviction order, if none, or defer entry of a final order, and 
continue the case for final disposition, on such reasonable terms and 
conditions as may be agreed upon by the parties and placed on the record, 
or if there is no agreement, as may be imposed by the court. Final 
disposition may include (a) conviction of the original charge, (b) conviction 
of an alternative charge, or (c) dismissal of the proceedings. 
 
By consenting to and receiving a deferral of proceedings or a deferral of 
entry of a final order of guilt and fulfilling the conditions as specified by the 
court as provided, the defendant waives his right to appeal such entry of a 
final order of guilt. 
 
Prior to granting a deferral of proceedings, a deferral of entry of a 
conviction order, if none, or a deferral of a final order, the court shall notify 
the defendant that he would be waiving his rights to appeal any final order 
of guilt if such deferral is granted. 
 

Deferral of sentencing for first property-related offense 
 

Va. Code § 19.2-303.2 
 
When any person who has not previously been convicted of any felony 
pleads guilty to or enters a plea of not guilty to any crime against property 
constituting a misdemeanor, the court may, without entering a judgment of 
guilt and with the consent of the accused, without entering a judgment of 
guilt, defer further proceedings and place the defendant on probation. 
 
As a condition of probation, the court may require the defendant to make 
restitution for losses caused.  Upon violation of a term or condition of 
probation, the court may enter an adjudication of guilt and impose 
sentence.  If the accused fulfills the terms and conditions of probation, the 
court shall discharge him/her and dismiss the proceedings against him/her. 

 
Referral to Traffic School/Driver Improvement Clinic 
 

Va. Code §§ 46.2-505 and 17.1-275 A(12)  
 
In lieu of finding the defendant guilty of any traffic offense, the defendant 

https://law.lis.virginia.gov/vacode/19.2-303.2
https://law.lis.virginia.gov/vacode/46.2-505
https://law.lis.virginia.gov/vacode/17.1-275
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may be ordered to attend a school for the rehabilitation of problem drivers.  
Upon entry of an order of referral to the program, the court will assess fees 
and costs against the defendant as if he/she had been convicted. 

 
Deferral of sentencing for first offense assault and battery against a family or household 
member  

 
Va. Code § 18.2-57.3 
 
When a person is charged with a violation of Va. Code § 18.2-57.2, the 
court may defer the proceedings against such person, without a finding of 
guilt, and place him on probation. 
 
The court shall order the person to be of good behavior for a total period of 
not less than two years following the deferral of proceedings, including the 
period of supervised probation.  
 
The court shall, unless done at arrest, order the person to report to the 
original arresting law-enforcement agency to submit to fingerprinting.  

 
Deferral of sentencing for persons with autism or intellectual disabilities 
 
     Va. Code § 19.2-303.6 
 

In any criminal case an act of violence as defined in § 19.2-297.1, or any 
crime for which a deferred disposition is provided for by statute, upon a 
plea of guilty, or after a plea of not guilty, and the facts found by the court 
would justify a finding of guilt, the court may, if the defendant has been 
diagnosed by a psychiatrist or clinical psychologist with (i) an autism 
spectrum disorder or (ii) an intellectual disability as defined in § 37.2-
100 and the court finds by clear and convincing evidence that the criminal 
conduct was caused by or had a direct and substantial relationship to the 
person's disorder or disability, may defer proceedings and place the 
accused on probation subject to terms and conditions set by the court. 
Upon violation of a term or condition of probation, the court may enter an 
adjudication of guilt and impose sentence.  If the accused fulfills the terms 
and conditions of probation, the court shall discharge him/her and dismiss 
the proceedings against him/her. 

 
Deferred disposition shall be available to the defendant without limit even 
though he has previously been convicted of a criminal offense, been 
adjudicated delinquent as a juvenile, or had proceedings deferred and 
dismissed under this section or under any other provision of law, unless, 

https://law.lis.virginia.gov/vacode/18.2-57.3
https://law.lis.virginia.gov/vacode/18.2-57.2
https://law.lis.virginia.gov/vacode/19.2-303.6/
https://law.lis.virginia.gov/vacode/19.2-297.1/
https://law.lis.virginia.gov/vacode/37.2-100/
https://law.lis.virginia.gov/vacode/37.2-100/
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after having considered the position of the attorney for the 
Commonwealth, the views of the victims, and any evidence offered by the 
defendant, the court finds that deferred disposition is inconsistent with the 
interests of justice. 

 
The court shall, unless done at arrest, order the person to report to the 
original arresting law-enforcement agency to submit to fingerprinting.  

 
Procedures for Sentencing/Deferred Disposition 

Sentencing and deferred adjudicative dispositions are critical and often complex phases of 
a criminal trial.  The clerk’s office personnel should be knowledgeable of the sentencing 
and deferred adjudicative disposition process.  While some procedures may vary among 
jurisdictions, depending on the preference of the judge and local practice, the procedures 
listed below are recommended: 
 

Step 1 Procedure Decision: Is sentence imposed by the judge on the same day 
as adjudication?  If yes, GO TO STEP 21; if no, GO TO STEP 2. 

  
 Comments:  For purposes of these procedures, adjudication refers to 

the date of the finding of guilty or deferred adjudication.  The term 
“sentencing” hereinafter includes deferred adjudication unless 
otherwise stated. 

  
Step 2 Date is scheduled for sentencing hearing. 
  
 Comments:  Clerk should try to schedule the sentencing hearing for a 

date certain immediately following conviction and prior to the parties’ 
departure from the courtroom with notice to such parties to avoid 
docket control and delivery of notice problems. 

  
Step 3  Clerk records date of sentencing hearing on: 

• court’s calendar 
• criminal docket 
• case summary sheet 

  
Step 4 If a presentence investigation and report (bench trial) or post-sentence 

report (jury trial) including victim impact statement, is ordered, clerk 
prepares notice of referral to probation officer or defense counsel in 
accordance with local practice. 

  
 Comments:  See form CC-1375, Notice of Referral to Probation Officer.  

In many jurisdictions, defense counsel will take the referral notice and 
the defendant to the probation office if the defendant is allowed to 



CIRCUIT COURT CLERKS’ MANUAL - CRIMINAL  
Trial/Post Trial         PAGE 5-38                                                                                                          

 
Office of the Executive Secretary Department of Judicial Services 
                                                                                                                                                                                           Rev: 7/22 

remain on bail until sentencing.  Otherwise, the notice of referral 
should be mailed to the probation office if an officer is not present to 
accept it. 

  
Step 5 If defendant is remanded to jail, clerk notes same on case summary 

sheet and prepares commitment order which is given to sheriff. 
  
 Comments:  See form DC-352, Commitment Order.  The commitment 

order gives authority to the sheriff to take the defendant into custody. 
  
Step 6 If defendant is allowed to remain out on bail until the sentencing 

hearing, clerk notes same on case summary sheet; unless bail is 
continued unchanged, clerk admits defendant to bail, as directed by 
the judge. 

  
 Comments:  See Form DC-355, Order for Continued Custody.  If judge 

releases the defendant on bail, See “Pre-Trial – Bond.” 
  
Step 7 Upon adjournment of court, clerk gathers all case materials and 

returns to clerk’s office; clerk takes appropriate steps to ensure the 
safety of the evidence. 

  
 Comments:  See this manual, “Pre-Trial – Receipt, Maintenance and 

Storage of Evidence.” 
  
Step 8 Clerk prepares conviction (trial) order, incorporating any rulings on 

motions and date of sentencing hearing. 
  
 Comments:  For a discussion of computation of fines, costs, and 

restitution, See this manual, “Post Sentencing - Case Closing.” 
  
Step 9 Clerk obtains judge’s signature on order; clerk processes/images order 

and enters and indexes order in order book; clerk places original order 
in case file. 

  
 Comments:  Counsel must endorse the order unless the judge 

otherwise directs.  Rule 1:13. 
  
Step 10 Upon request of, and receipt of all necessary information from, the 

attorney for the Commonwealth or counsel for the defendant, the 
court shall issue all necessary transportation orders for the transport of 
any defendant incarcerated in a state or local correctional facility to 
the court. If authorized by the court and upon receipt of all necessary 
information from the attorney for the Commonwealth or counsel for 

http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
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the defendant, the clerk or deputy clerk may issue these orders on 
behalf of the court. See form DC-354, Custodial Transportation Order. 

  
Step 11 Clerk issues any witness subpoenas or subpoenas duces tecum.  See 

this manual, “Overview” regarding issuance of witness subpoenas; and 
of subpoenas duces tecum. 

  
Step 12 Clerk arranges for interpreter at sentencing hearing, if applicable.  See 

“Pre-Trial” chapter regarding use of interpreters. 
  
Step 13 Clerk arranges to have court reporter present at sentencing hearing, if 

directed by the judge. 
  
Step 14 Clerk receives presentence or post-sentence report from probation 

officer and any Victim Impact Statement or psychiatric evaluation 
report; clerk notes receipt of reports on case summary sheet and 
provides judge with reports. 

  
 Comments:  The probation officer (not the clerk) is required to furnish 

defense counsel with a copy of the presentence report at least five 
days before the sentencing hearing.  Va. Code § 19.2-299.  The original 
is filed with the court. 
 
The report is to be kept confidential by each recipient (Va. Code § 19.2-
299); the report is not sealed until entry of the final order. 
 
If the presentence report has been delayed, clerk may have to 
reschedule procedures set out in STEPS 10-13. 

  
Step 15 Clerk ensures that all pertinent court documents and case materials 

are taken to the courtroom before the sentencing hearing; clerk 
verifies that defendant, if in custody, will be available for sentencing 
hearing. 

  
Step 16 Sentencing hearing commences with bailiff opening court. 
  
Step 17 Clerk swears probation officer and any other witnesses, as directed by 

the court. 
  
Step 18 Clerk maintains custody of and is responsible for all exhibits 

introduced; clerk marks each exhibit introduced with the following 
information: 

• exhibit number or letter (always number or 
letter exhibits sequentially beginning with A or 1) 

https://law.lis.virginia.gov/vacode/19.2-299
https://law.lis.virginia.gov/vacode/19.2-299
https://law.lis.virginia.gov/vacode/19.2-299
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• case number 
• style of case 
• party presenting exhibit - date exhibit introduced 
• type and quantity of substance if exhibit is a drug 
• “ID” or “ADM” indicator 

  
 Comments:  While generally few exhibits are introduced during a 

sentencing hearing, the clerk must know the location of the exhibits 
since the attorneys refer to and display the exhibits frequently.  
Exhibits should be marked before the sentencing hearing if possible.  
Initially, an exhibit is marked for identification only (ID).  A party may 
move the court to admit the exhibit into evidence.  If the motion is 
granted, the exhibit becomes admitted (ADM). 

  
Step 19 Clerk obtains judge’s initials on the tag or label of each exhibit, 

regardless of whether the exhibit is admitted or rejected. 
  
 Comments:  This procedure comports with Rule 5:10 so that if the case 

is appealed, the exhibits need not be relabeled. 
  
Step 20 Clerk records information regarding exhibits on a master list that 

becomes part of the case record. 
  
 Comments:  See form CC-1338, List of Exhibits.  Accuracy of the master 

exhibit list is critical since it is the official and usually only list in 
existence.  Additionally, if the case is appealed, the clerk of the 
appellate court depends on the list for reference. 

  
Step 21 Judge pronounces the defendant’s sentence. 
  
Step 22 Clerk records sentence, including any special conditions of a suspended 

sentence or probation or referral for evaluation for special programs; 
clerk also records rulings on any motions. 

  
 Comments:  The clerk must take care to ensure that the sentence is 

clearly and accurately recorded for subsequent inclusion in the court 
order and for reporting the disposition to other agencies.  The 
sentence may be recorded on the case summary sheet or directly on 
the case file folder. 

  
Step 23 Clerk prepares sentencing order incorporating referral to special 

sentencing program and, if applicable, referral to probation officer.  
See Comments at STEP 22. 

http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
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Step 24 Clerk obtains judge’s signature on order; processes/images order; 

enters and indexes in order book; clerk places original in case file. 
  
Step 25 Procedure Decision: Is defendant remanded to jail? 

If no, GO TO STEP 33; if yes, GO TO STEP 26. 
  
Step 26 If defendant is remanded to jail, clerk notes same on case summary 

sheet and prepares commitment order which is given to sheriff. 
  
 Comments:  See form DC-352, Commitment Order and DC-355, Order 

For Continued Custody.  The commitment order gives the sheriff the 
authority to take the defendant into custody. 

  
Step 27 If supervised probation has been ordered, clerk prepares and gives 

notice of referral to probation officer. 
  
 Comments:  See form CC-1375, Notice of Referral to Probation Officer.  

A court may sentence a defendant to both confinement and supervised 
probation.  Generally, the court will order the probation period to 
commence upon the defendant’s release from confinement.  Such a 
sentence is referred to as a “split sentence.”  In such cases, the 
probation officer may need to meet with the defendant in the local jail 
as soon after sentencing as possible and before transfer to another 
facility so that the defendant can review and sign the conditions of 
probation.  The probation office should be promptly notified of the 
probation imposed pursuant to the notice of referral.  See STEP 38. 

  
Step 28 Procedure Decision: Is defendant referred for evaluation for special 

sentencing programs? 
If no, GO TO STEP 29; if yes, GO TO STEP 34.  

  
 Comments:  Special sentencing programs include: 

• Youthful Offender Act 
• Boot Camp Incarceration 

  
Step 29 Clerk collects and judge signs court-appointed attorney’s list of 

allowances and payment vouchers to authorize payment. 
  
 Comments: See this manual, “Pre-Trial - Right To Counsel” regarding 

payment of court-appointed attorney’s fees and expenses.  Court-
appointed counsel should be required to present DC-40, List of 
Allowances at the close of the sentencing proceeding.  This allows the 
clerk to quickly compute and advise the defendant of court costs as 

http://www.vacourts.gov/news/ctappt_counsel/dc40.pdf
http://www.vacourts.gov/news/ctappt_counsel/dc40.pdf
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well as expedite reimbursement to the attorney. 
  
Step 30 Clerk computes the defendant’s court costs as ordered by the court.  

Defendant is advised of costs, fines, and restitution obligations by the 
court or clerk.  Costs are assessed pursuant to statute or as ordered by 
the court.  Va. Code § 19.2-303.4 prescribes the offenses that are 
eligible for deferred disposition.  Ultimately, costs should be assessed 
as directed by the court. 

  
 
 
 
 
 
 
 
 
 
 
 

At the time of sentencing, the court shall enter the amount of 
restitution to be repaid by the defendant, the date by which all 
restitution is to be paid, and the terms and conditions of such 
repayment. If the attorney for the Commonwealth participated in the 
prosecution of the defendant, the attorney for the Commonwealth or 
his designee shall complete, to the extent possible, all portions of the 
form excluding the amount of restitution to be repaid by the defendant 
and the terms and conditions of such repayment. If the attorney for 
the Commonwealth did not participate in the prosecution of the 
defendant, the court or the clerk shall complete the form. A copy of 
the form, excluding contact information for the victim, shall be 
provided to the defendant at sentencing. A copy of the form shall be 
provided to the attorney for the Commonwealth and to the victim, his 
agent, or his estate upon request and free of charge.  See form DC-317, 
Order For Restitution and DC-317-S1 and DC-317-S2, Supplement 
Sheets. 

  
Step 31 Upon adjournment of court, clerk gathers all case materials and 

returns to clerk’s office; clerk takes appropriate steps to ensure the 
safety of evidence.  See this manual, “Pre-Trial – Receipt, Maintenance 
And Storage Of Evidence.” 

  
Step 32 Clerk proceeds to case closing procedures.  See this manual, “Post 

Sentencing - Case Closing.”  END OF SENTENCING PROCEDURES IF NO 
POST-SENTENCE HEARING IS ORDERED. 

  
Step 33 If defendant is released from custody, clerk prepares order of release 

and gives to sheriff. 
  
 Comments:  This order gives the sheriff authority to release the 

defendant from custody.  Such an order is prepared only if the 
defendant were in custody prior to being sentenced. 

 
 
 

https://law.lis.virginia.gov/vacode/19.2-303.4
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Procedures for Post-Sentence Hearing on Special Sentencing Programs 

Step 1 Judge schedules date of hearing to rule on placement into special 
sentencing program. 

  
Step 2 Clerk notes hearing date on 

• case summary sheet 
• docket 
• court calendar 

  
Step 3 Clerk prepares commitment or release order, whichever is applicable.  

See procedures in STEP 25. 
  
Step 4 Clerk notifies local special sentencing program of referral. 
  
 Comments:  Referrals to the Department of Corrections may be made 

by copy of court order or other notification.  The court may permit a 
person confined in jail pending disposition of or serving a sentence 
imposed for commission of a felony or misdemeanor to work on state, 
city or county property on a voluntary basis with the consent of the 
state, city or county.  Persons performing such work receive credit on 
their sentences for the work done, whether such sentences are 
imposed before or after the work is done, as the court may prescribe 
in its order.  Va. Code § 53.1-128. 
 

Step 5 Clerk notifies probation officer of referral.  See form CC-1375, Notice 
of Referral to Probation Officer. 

  
Step 6 Upon adjournment, clerk gathers all case materials and returns to 

clerk’s office; clerk takes appropriate steps to ensure safety of the 
evidence.  See this manual, “Pre-Trial – Receipt, Maintenance And 
Storage Of Evidence.” 

  
Step 7 Clerk receives report from special sentencing program; clerk notes 

receipt of report on case summary sheet and provides judge with 
report. 

  
Step 8 Clerk prepares for hearing on placement in special sentencing 

program. 
  
 Comments:  Follow STEPS 10-20 regarding procedures for the original 

sentencing hearing.  The hearing for referral to the special sentencing 
program is, in effect, a second sentencing hearing. 

  

http://www.vadoc.virginia.gov/
https://law.lis.virginia.gov/vacode/53.1-128
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Step 9 At the special sentencing program hearing, clerk records judge’s ruling 
on program placement, including any special conditions of a 
suspended sentence or probation. 

  
Step 10 Upon adjournment of court, clerk gathers all case materials and 

returns to clerk’s office. 
  
Step 11 Clerk proceeds to case closing procedures.  See this manual, “Post 

Sentencing – Case Closing.” 
 
Revocation of Probation 

The court may, for sufficient cause occurring at any time during the probation period or, if 
none, within the period of suspension fixed by the court or, if neither, within the maximum 
period for which the defendant might originally have been sentenced, revoke the suspension of 
sentence and any probation.  Va. Code § 19.2-306. 
 
A proceeding to revoke probation is not a prosecution for a criminal offense and the right to 
jury trial does not apply. 
 
Proof beyond a reasonable doubt is not required in probation revocation proceedings.  
However, fundamental fairness requires a judicial hearing of a summary nature before a court 
can revoke a suspended sentence and deprive a probationer of his/her liberty. 
The United States Supreme Court has held that due process requires not only a hearing but 
written notice of the claimed violations of probation; disclosure of inculpatory evidence; an 
opportunity to be heard in person; an opportunity to present witnesses and documentary 
evidence and to confront and cross-examine witnesses; and to receive a written statement by 
the court of the reasons for revoking probation.  Gagnon v. Scarpelli, 411 U.S. 778 (1973). 
 
A probationer has the right to counsel at a revocation hearing.  Va. Code § 19.2-157.  For a 
discussion of appointment or retention of counsel and related procedures, See “Pre-Trial - Right 
To Counsel.” 
 
If the defendant is alleged to have violated any of the terms of probation or any of the 
conditions set forth by the court for entering a program such as VASAP (See “Sentencing and 
Deferred Adjudication Dispositions” in this chapter), the court may issue a rule to show cause 
or capias.  Alternatively, for probation violations, the revocation proceeding may commence 
with the filing by a probation officer of a Form PB-15 which serves as an arrest document. 
 
If the defendant has violated a term of probation, the court may cause the defendant to be 
arrested and brought before the court for a hearing where the court may revoke the 
suspension of sentence and probation, or a portion thereof.  If the imposition of sentence has 
been suspended, the court may pronounce the sentence originally imposed.  Alternatively, if 
the execution of sentence has been suspended, the original sentence shall be in force.  Va. 

https://law.lis.virginia.gov/vacode/19.2-306
https://law.lis.virginia.gov/vacode/19.2-157
https://law.lis.virginia.gov/vacode/19.2-306
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Code § 19.2-306. 
 
The Court would assess one set (regardless of number of cases/charges in original action) of 
costs, plus any additional fees enumerated in Va. Code § 17.1-275.5), other than a revocation of 
failure to pay court costs, when suspension of sentence and probation is partially or fully 
revoked upon hearing held pursuant to Va. Code § 19.2-306.  
Note:  Attorney fee will be paid for ONE case only.  It does not matter if the defendant had 
more than one original charge. 
 
If the court finds that the defendant has violated a condition of a special sentencing program, 
the court shall dispose of the case as if no program had been entered and the defendant is 
sentenced accordingly.  See Va. Code §§ 18.2-271.1 and 29.1-738.5. 
 
In any case in which the court orders the defendant to pay restitution and places the defendant 
on probation that includes a period of active supervision, the probation agency supervising the 
defendant shall notify the court and the attorney for the Commonwealth of the amount of any 
restitution that remains unsatisfied and the last known address for the defendant (i) 60 days 
prior to the defendant's release from supervision pursuant to the terms of the sentencing order 
or (ii) if the agency requests that the defendant be released from supervision, at the time the 
agency submits its request to the court. If any amount of restitution remains unsatisfied, the 
court shall conduct a hearing prior to the defendant's release from supervision. The court shall 
also docket the restitution order as a civil judgment pursuant to Va. Code § 19.2-305.2  unless 
such order has previously been docketed.  
 
In any case in which the court orders the defendant to pay restitution and places the defendant 
on probation that does not include a period of active supervision, the court shall include in the 
order a date, not to exceed two years from the date of the entry of the order or, if the court has 
sentenced the defendant to an active term of incarceration, from the date of the defendant's 
release from incarceration, on which the defendant's compliance with the restitution order 
shall be reviewed and the court shall schedule a hearing for such date. The court shall also 
docket the restitution order as a civil judgment pursuant to Va. Code § 19.2-305.2  unless such 
order has previously been docketed.  
 
If any amount of restitution remains unsatisfied at the time of the hearing the court shall 
continue to schedule hearings to review the defendant's compliance with the restitution order 
until the amount of restitution has been satisfied. The court may, on its own motion, cancel any 
such hearing if the amount of restitution has been satisfied. The court shall reviewing 
compliance with a restitution order by a defendant (a) until the amount of restitution has been 
satisfied or (b) if any amount of restitution remains unsatisfied, for the longer of 10 years from 
the date of the hearings, or the period of probation ordered by the court.   
 
The clerk should follow the steps below in probation revocation cases: 
 

Step 1 Procedure Decision: Is case initiated by a written complaint or PB-15? 

https://law.lis.virginia.gov/vacode/19.2-306
https://law.lis.virginia.gov/vacode/17.1-275.5
https://law.lis.virginia.gov/vacode/19.2-306
https://law.lis.virginia.gov/vacode/18.2-271.1
https://law.lis.virginia.gov/vacode/29.1-738.5
https://law.lis.virginia.gov/vacode/19.2-305.2/
https://law.lis.virginia.gov/vacode/19.2-305.2/
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If by written complaint, GO TO STEP 2; if by PB-15, GO TO STEP 5. 
  
Step 2 Clerk receives written complaint regarding a probation violation; clerk brings 

same to judge’s attention. 
 

Step 3 PROCEDURE DECISION: Does judge issue order for capias for probation 
violation?  If no, END OF PROCEDURES; if yes, GO TO STEP 4. 

  
Step 4 Clerk issues rule to show cause or capias.  Many courts use Va. Code § 19.2-

306 as code section for violation of probation. 
  
 Comments:  It is recommended that the court open up only one case, using 

the base case number and –01 prefix if this is the first time case is being 
brought back before the Court.  COMM BY:  REIN  (Use -02, -03, etc., on 
subsequent revocations.) 
 
Note:  Update the original -00 case with Hearing Type: PREP, Hearing Result: 
C with the date the show case was issued.  Next hearing Type: RR  (Review 
Restitution) is the date of the revocation. At revocation and depending on 
local procedure there should be a next hearing date to determine 
compliance with any restitution order, and the hearing result for the RR will 
be C (Continued).  The next date should be entered with the Hearing Type of 
RR.  
 
When defendant has complied with the restitution order, or at any time the 
court makes the determination to terminate the review of restitution 
hearings, the hearing result will then be RRX (Review Restitution 
Terminated).  

  
Step 5 Probation department issues a PB-15; defendant is forthwith arrested.  A 

capias may be requested in lieu of a PB-15. 
  
 Comments:  If the defendant is arrested on a PB-15, there are no statutory 

provisions for admitting the defendant to bail between the time of arrest 
and the first hearing.   Va. Code § 53.1-145 (4). 

  
Step 6 Clerk issues witness subpoenas and subpoenas duces tecum, if directed by 

the judge. 
  
 Comments:  Defendant has a right to counsel and may be appointed by the 

judge. 
  
Step 7 Upon request of, and receipt of all necessary information from, the attorney 

for the Commonwealth or counsel for the defendant, the court shall issue all 

https://law.lis.virginia.gov/vacode/19.2-306
https://law.lis.virginia.gov/vacode/19.2-306
https://law.lis.virginia.gov/vacode/53.1-145
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necessary transportation orders for the transport of any defendant 
incarcerated in a state or local correctional facility to the court. If authorized 
by the court and upon receipt of all necessary information from the attorney 
for the Commonwealth or counsel for the defendant, the clerk or deputy 
clerk may issue these orders on behalf of the court, clerk processes/ images 
order; provides sheriff with a certified copy of the order. 

  
 Comments:  If the accused is in the local jail.  See form DC-355, Continuance 

Order. See this manual, “Overview – Prosecutorial Documents, Arrest 
Documents And Court Orders” regarding court order processing. 

  
Step 8 Clerk arranges for recording of testimony at hearing.  If a court reporter is 

utilized, administer oath to court reporter prior to hearing. 
  
Step 9 Clerk swears court reporter, if directed by the judge. 
  
Step 10 Judge conducts probation revocation hearing. 
  
Step 11 Procedure Decision: Does judge find a probation violation? 

If yes, GO TO STEP 12; if no, Clerk follows case closing procedures.   
 
Note:  If time is revoked on more than one case, the clerk should open, 
sentence and close each case that received a revocation. 
 

 Comments:  Only one FAS account is setup for revocation costs, regardless 
of number of cases revoked.  See chapter on “Post Sentencing” this chapter. 

  
Step 12 Clerk prepares order and obtains judge’s signature; clerk prepares jail card, 

and bail documents, if bail permitted on appeal, and assesses appropriate 
fees and costs.  

  
 Comments:  See “Sentencing” this chapter.  A copy of the Final Order, 

original sentencing revocation report, any probation violation guideline 
worksheets and any departure explanation should be sent to the Virginia 
Crime Sentencing Commission within 30 days of hearing. 

 
Post-Trial Activities 

Upon adjournment, the clerk must execute several administrative tasks immediately upon the 
conclusion of a bench or jury trial.  The clerk performs the following duties For Post Trial 
Activities: 
 

Step 1 Clerk gathers all documents relating to the case and secures in case file; 
returns file to office.  
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Step 2 Clerk places any drugs, weapons or large exhibits which cannot be kept in 

the case file in the evidence vault; checks to ensure that the case name and 
number are properly attached to or marked on the exhibits.  
 
The clerk is to maintain control over such evidence until the time such 
evidence is transferred on appeal, or destroyed or returned in accordance 
with law. 

  
 Comments:  Upon request of the clerk, a judge may order a law-

enforcement agency to maintain custody of controlled substances used in a 
criminal prosecution.  Va. Code § 19.2-286.25 

  
Step 3 If ordered by the court, clerk prepares and issues process against the 

defendant, and any witnesses or jurors for failure to appear or for 
contempt. 

  
 Comments:  See this chapter regarding issuance of process and contempt of 

court.  If the defendant was on recognizance and bail was revoked for 
failure to appear, or if the court orders commencement of bond forfeiture 
proceedings. 

  
Step 4 Procedure Decision: Was the case tried by a jury?  If no, GO TO STEP 8; if 

yes; GO TO STEP 5. 
  
Step 5 Clerk records jury verdict and sentence on jury list with the dates served by 

each of the jurors served and notes foreman’s name on the list. 
 

Step 6 Clerk copies jury list and places in clerk’s jury box; clerk places original list in 
case file. 

  
 Comments:  Many courts utilize the jury lists placed in the jury box to 

account for every case that goes to a jury and to compile monthly statistics. 
  
Step 7 Clerk sends certified copy of the jury list to the locality for payment of the 

jurors, unless done so at the end of the term of court.  See “Payment of 
Jurors” this chapter. 

  
Step 8 Clerk notes results of trial and any subsequent hearings scheduled in the 

case on the following: 
• case summary sheet 
• criminal docket 
• court calendar 

https://law.lis.virginia.gov/vacode/19.2-286.25
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Step 9 Procedure Decision: Was defendant convicted and sentenced on the same 
day?  If no: GO TO STEP 12;  If yes: GO TO STEP 10 

  
Step 10 Clerk proceeds to sentencing.  END OF PROCEDURES IF DEFENDANT IS 

CONVICTED AND SENTENCED ON THE DAY OF TRIAL.  See “Sentencing” this 
chapter. 
 

 
If Sentencing Occurs Other Than On The Day Of Trial 
 

Step 1 Clerk gathers all case materials upon adjournment and returns to clerk’s 
office. 

  
Step 2 Clerk prepares trial order; obtains judge’s signature; processes/images 

order; enters and indexes in order book and places original in case file. 
  
 Comments:  See “Overview” in this manual regarding court order 

processing.  The order need not be prepared on the day of trial but should 
be prepared as soon thereafter as possible. 

  
Step 3 If applicable, clerk prepares and sends referral notice to probation 

department requesting a presentence investigation (bench trial) or post-
sentence investigation (jury trial); makes a copy of the referral notice and 
notes the date of issuance on the case summary sheet. 

  
 Comments:  See also “Sentencing” this chapter and “Post Sentencing - Case 

Closing,” respectively.  If the defendant was convicted of numerous 
offenses, the clerk should consider preparing a separate referral notice or 
copy of court order for each charge.  A copy of each indictment or other 
charging document should be attached to each notice. 
In many courts, it is common practice to give the referral notice or certified 
copy of court order to the defendant (if on bail), with instructions for 
him/her to report immediately to the probation office.  This may not be 
feasible when the probation office is located outside the court complex or if 
defendant’s counsel does not be accompany the defendant to the office. 

  
Step 4 Clerk records for future reference the date on which the presentence or 

post-sentence report is to be filed with the clerk’s office; contacts the 
probation office if the report is not submitted by the due date. 

  
 Comments:  Some type of tickler system should be implemented to keep 

track of outstanding reports.   
 
The investigating probation officer is required to furnish a copy of the 
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Failure To Surrender 

When any person willfully and knowingly fails to surrender or submit to the custody of a sheriff 
as ordered by a court, any law enforcement officer, with or without a warrant, may arrest such 
person anywhere in the Commonwealth.  If the arrest is made in the county or city in which the 
person was ordered to surrender, or in an adjoining county or city, the officer may forthwith 
return the accused before the proper court.  If the arrest is made beyond the foregoing limits, 
the officer shall proceed according to the provisions of Va. Code § 19.2-76, and if such arrest is 
made without a warrant, the officer shall procure a warrant from the magistrate serving the 
county or city wherein the arrest was made, charging the accused with contempt of court. 
 
Motions  

Post-Conviction Motions  

Motion to Modify Sentence 
 
After conviction, whether with or without a jury, the court or either party, may move to 
suspend imposition of sentence or suspend the execution of sentence in whole or part and 
may place the accused on probation or require the accused to make restitution to the 
aggrieved party.  Va. Code § 19.2-303. 
 
After conviction, and upon motion of the attorney for the Commonwealth, the sentencing 
court may reduce the defendant's sentence if the defendant, provided substantial 
assistance in investigating or prosecuting another person for various offenses. The motion 
may also be made one year after entry of the final judgment order under certain 
circumstances.  Va. Code § 19.2-303.01 

 
Procedures For Processing Motions 

The duties of the clerk with respect to processing motions will vary depending on the type 
of motion, when it is made, and whether it is presented orally or in writing.  The following 
procedures are intended as a general guide for processing motions.  Detailed information 

presentence report at least five days in advance of the sentencing hearing 
to the court, Commonwealth’s attorney, and defense counsel.  Va. Code § 
19.2-299.  In many jurisdictions, the probation officer delivers all copies of 
the report to the clerk’s office to be picked up by defense counsel and the 
Commonwealth’s attorney.  If such a practice is adopted, the probation 
officer, not the clerk, should be responsible for notifying counsel that the 
report has been filed.  The probation officer, not the clerk, is responsible for 
distributing the report. 

  
Step 5 Clerk places case file with other pending cases until further action. 
  

https://law.lis.virginia.gov/vacode/19.2-76
https://law.lis.virginia.gov/vacode/19.2-303.2
https://law.lis.virginia.gov/vacode/19.2-303.01/
https://law.lis.virginia.gov/vacode/19.2-299
https://law.lis.virginia.gov/vacode/19.2-299
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on particular motions may be obtained by referring to pertinent sections of this Manual. 
 

Step 1 Procedure Decision: Is motion presented orally or in writing? 
If oral motion, GO TO STEP 5; if written motion, GO TO STEP 2. 

  
Step 2 Clerk records on written motion the date and time received; includes 

signature of receiving clerk or deputy clerk. 
Step 3 Clerk notes on case summary sheet in case file the date the motion was 

filed and the nature of the motion. 
  
Step 4 Clerk secures original motion in case file; if appropriate, forwards copy 

of motion to judge for review. 
  
 Comments:  Rule 3A:9(c) requires that a copy of the motion be mailed, 

at the time of filing, to the judge.  Frequently, the attorney making the 
motion will present a copy to the clerk with the original instead of 
mailing the copy to the judge. 
 
For internal tracking purposes, the clerk should keep a log of any 
documents or files checked out to the judge, Commonwealth’s 
attorney, or other party.  The log should reflect the time and date of 
return.  See this manual, “Caseflow Management” regarding document 
and case file tracking. 

  
Step 5  Unless motion is heard when filed or made before the judge, clerk 

schedules a date for a hearing on the motion, if appropriate.  Clerk 
enters hearing date and time and type of motion on the following: 

• court calendar 
• docket 
• case summary sheet 

See this manual, “Caseflow Management” regarding calendaring 
procedures and dockets. 

  
Step 6 Motion is heard orally by the judge. 
  
 Comments:  The clerk should have the case file in the courtroom or 

judge’s chambers and should take appropriate notes regarding 
disposition of the motion.  See this manual, “Pre-Trial” regarding pre-
court activities. 

  
Step 7 During hearing, clerk notes for the record the nature of the motion, the 

movant, and the judge’s ruling on the motion. 
  

http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
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 Comments:  The motion presented and the judge’s ruling on the 
motion should be recorded on the case summary sheet that can later 
be used as a guide to preparing the court order.  Some courts use pre-
printed “clerk’s sheets” to record courtroom procedures. 

  
Step 8 Clerk prepares court order of proceeding if directed by judge. 
  
Step 9 Clerk obtains judge’s signature on final draft of order, if counsel has not 

already done so; images/processes order and indexes and enters in 
order book; places original in case file. 

  
 Comments:  In many jurisdictions, the judge will ask the moving party 

to reduce its motion to writing if presented orally and direct the 
prevailing party to prepare the order memorializing the court’s 
disposition.  (The judge may modify orders drafted by others before 
they become final orders.)  Such a practice relieves the clerk’s office of 
the task of preparing the orders. 
 
To ensure timely preparation, criminal trial orders should be prepared 
by the clerk’s office or the judge’s secretary, depending on local 
practice, unless otherwise directed by the judge. 

  
Step 10 Procedure Decision: Did motion result in dismissal of case? 

If no, GO TO STEP 15; if yes, GO TO STEP 11 
  
Step 11 Clerk arranges for defendant’s release from custody unless being held 

on other charges; prepares order of release; obtains judge’s signature 
on order and provides copy to sheriff or jailer for compliance.  See form 
DC-353, Release Order.  See this manual,  “Pre-Trial – Bond.” 

  
Step 12 Clerk refunds to payor any bail bond monies posted as security for 

defendant’s appearance unless allegations of breach of bail bond are 
pending or have been decided against the accused or payor.  See this 
manual, “Pre-Trial – Bond.” 

  
Step 13 Clerk removes from the following any scheduled hearings which are no 

longer necessary: 
• calendar 
• docket 
• case summary sheet 

  
Step 14 Clerk places all papers associated with case in case file; places file with 

other ended criminal case files.  END OF PROCEDURES WHEN CASE IS 
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DISMISSED ON MOTION. 
 
If Case Was Not Dismissed 
 

Clerk places case file with other pending criminal case files until further 
action. 

 
Motion for Retention of Evidence 
 
Motion and Order to Retain Evidence - Felony Convictions  
 

Upon motion of a person convicted of a felony but not sentenced to 
death (prior to July 1, 2021), or upon the motion of his attorney of 
record, the circuit court that entered the judgment for the offense 
shall order the storage, preservation and retention of specifically 
identified human biological evidence or representative samples 
collected or obtained in the case for a period of up to fifteen years 
from the time of conviction, or longer, if the court determines it 
should be kept for a longer period of time.  Upon filing of such a 
motion, the defendant may request a hearing for the limited 
purpose of identifying the human biological evidence or 
representative samples that are to be stored in accordance with the 
provisions of this section. 
 
Upon granting of the motion, the court shall order the clerk of the 
circuit court to transfer all such evidence to Department of Forensic 
Science (DFS), which shall store, preserve and retain such evidence.  
If the evidence is not within the custody of the clerk at the time the 
order is entered, the court shall order the governmental entity 
having custody of the evidence to transfer such evidence to DFS.  
Upon entry of an order under this subsection, the court may upon 
motion or upon good cause shown, with notice to all parties 
including the Commonwealth’s Attorney, modify the original storage 
order, as it relates to time of storage of the evidence or samples, for 
a period of time greater than or less than specified in the original 
order. 

 
Order to Retain Evidence – Death Sentence Imposed (Sentenced Prior to July 1, 2021) 
 

In the case of a person sentenced to death, the court that entered 
the judgment shall, in all cases, order any human biological 
evidence or representative samples to be transferred by the 
governmental entity having custody to DFS.  DFS shall store, 

http://www.dfs.virginia.gov/
http://www.dfs.virginia.gov/
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preserve, and retain such evidence until the judgment is executed.  
If the person under a death sentence has his sentence commuted, 
then such evidence shall be transferred from DFS to the original 
investigating law enforcement agency for storage, as provided in 
this section. 

 
Contents of Order 
 

Pursuant to established standards and guidelines, the order shall 
state the method of custody, transfer and return of any evidence to 
insure and protect the Commonwealth ‘ s interest in the integrity of 
the evidence.  Pursuant to the standards and guidelines, DFS, the 
local law enforcement agency or other custodian shall take all 
necessary steps to preserve, store and retain the evidence and its 
chain of custody for the period of time specified.   

 
Impractical to Retain All Evidence 
 

In any proceeding under this section, the court, upon a finding that 
the physical evidence is of such a nature, size or quantity that 
storage, preservation or retention of all the evidence is impractical, 
may order the storage of only representative samples of the 
evidence.  DFS shall take representative samples, cuttings, 
swabbings and retain them. 
 
In action under this section or the performance of any attorney 
representing the petitioner under this section shall not form the 
basis for relief in any habeas corpus or appellate proceeding.  
Nothing in this section shall create any cause of action for damages 
against the Commonwealth, or any of its political subdivisions or 
officers, employees, or agents of the Commonwealth or its political 
subdivisions. 

 
Motion by convicted felon for scientific analysis of newly discovered or previously untested 
scientific evidence   Va. Code 19.2-327.1 
 
Why Filed: 
 

Any person convicted of a felony may move the circuit court that 
entered his original conviction for a new scientific investigation of 
any human biological evidence related to the case that resulted in 
the felony conviction if: 

 

https://law.lis.virginia.gov/vacode/19.2-327.1
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• the evidence was not known or available at the time the 
conviction became final in the circuit court or the evidence was 
not previously subjected to testing because the testing procedure 
was not available at DFS at the time the conviction became final in 
the circuit court; 

• the evidence is subject to a chain of custody sufficient to establish 
that the evidence has not been altered, tampered with, or 
substituted in any way; 

• the testing sought is materially relevant, noncumulative, and 
necessary and may prove the convicted person’s actual 
innocence; 

• the testing requested involves a scientific method employed by 
DFS; and 

• the convicted person has not “unreasonably delayed” his motion 
after the evidence or the test for the evidence became available 
at DFS. 

 
Elements Required for New Scientific Investigation: 
 

The petitioner must assert categorically and with specificity, under 
oath, facts sufficient to meet the criteria of subsection A.  This 
assertion must also aver: 
 

• the crime for which the person was convicted; 
• the reason or reasons the evidence was not known or tested by 

the time the conviction became final in circuit court; and 
• the reason or reasons that the newly discovered or untested 

evidence may prove the factual innocence of the person 
convicted. 

 
The motion shall contain all relevant allegations and facts that are 
known to the petitioner at the time of filing.  Further, it must recite 
and “include” all previous records, applications, petitions, appeals 
and their dispositions. 

 
Petitioner’s Responsibility Regarding Notice: 
 

The petitioner shall serve a copy of the motion upon the attorney 
for the Commonwealth. The Commonwealth shall file its response 
to the motion within 30 days of the receipt of service. The court 
shall, no sooner than 30 and no later than 90 days after such motion 
is filed, hear the motion.   Va. Code Section 19.2-327.1(C) 

 

https://law.lis.virginia.gov/vacode/19.2-327.1
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Court’s Responsibility: 
 

After the hearing, the court shall set forth its findings specifically as 
to each of the items enumerated in subsections A and B.  The court 
will either (i) dismiss the motion for failure to comply with the 
requirements of this subsection or (ii) dismiss the motion for failure 
to state a claim upon which relief can be granted or (iii) order that 
the testing be done by DFS based on a finding of clear and 
convincing evidence that the requirements of subsection A have 
been met. 
 
 

Court Order to Department of Forensic Science: 
 

The court orders the tests to be performed by the Department of 
Forensic Science and prescribes in its order (1) the method of 
custody, (2) transfer, and (3) return of evidence submitted for 
scientific investigation, so that the Commonwealth’s interest in the 
integrity of the evidence is protected and insured. The results of any 
such testing are furnished simultaneously to the court, the 
petitioner and his attorney of record and the attorney for the 
Commonwealth.  They may form the basis for a petition for writ of 
actual innocence based on biological evidence. Va. Code § 19.2-
327.2 
 
It is suggested that this procedure should be handled as a 
subsequent procedure in the petitioner’s criminal file as the results 
of any tests performed and hearings held become a part of record.  
Va. Code § 19.2-327.1(E) The clerk will necessarily be involved in 
packing the specific biological evidence and shipping it to the 
Department of Forensic Science. A chain of custody record should 
be preserved.  
 
Comment:  Amy Curtis, Department Counsel, Virginia Department 
of Forensic Science, Telephone (804) 786-2281, Fax (804) 786-6857, 
Amy.Curtis@dfs.virginia.gov, can provide template orders to aid the 
Court in preparing its order to store and test the evidence. 

 
Setting an Execution Date: 
 

Nothing in this section shall constitute grounds to delay setting an 
execution date pursuant to Va. Code § 53.1-232 or to grant a stay of 
execution that has been set pursuant to Va. Code §53.1-232.1 (iii) or 

https://law.lis.virginia.gov/vacode/19.2-327.2
https://law.lis.virginia.gov/vacode/19.2-327.2
https://law.lis.virginia.gov/vacode/19.2-327.1
mailto:Amy.Curtis@dfs.virginia.gov
https://law.lis.virginia.gov/vacode/53.1-232
https://law.lis.virginia.gov/vacode/53.1-232.1
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(iv). 
 
Setting cannot be Basis of Habeas Corpus or Appellate Proceeding: 
 

An action under this section or the performance of any attorney 
representing the petitioner under this section shall not form the 
basis for relief in any habeas corpus or appellate proceeding.  
Nothing in this section shall create any cause of action for damages 
against the Commonwealth, or any of its political subdivisions or 
officers, employees, or agents of the Commonwealth or its political 
subdivisions. 

 
Defendant is Entitled to Representation by Counsel: 
 

In any petition filed pursuant to this chapter, the defendant is 
entitled to representation by counsel, subject to the provisions of 
Va. Code §§ 19.2-157 through 19.2-163. 

 
Guidelines For The Method Of Custody, Transfer And Return Of Evidence  

Va. Code § 19.2-270.4:1 
 

 Notwithstanding any provision of law or rule of court, upon motion of a person convicted of 
a felony or his attorney of record to the circuit court that entered the judgment for the 
offense, the court shall order the storage, preservation, and retention of specifically 
identified human biological evidence or representative samples collected or obtained in the 
case for a period of up to 15 years from the time of conviction, unless the court determines, 
in its discretion, that the evidence should be retained for a longer period of time. Upon the 
filing of such a motion, the defendant may request a hearing for the limited purpose of 
identifying the human biological evidence or representative samples that are to be stored in 
accordance with the provisions of this section. Upon the granting of the motion, the court 
shall order the clerk of the circuit court to transfer all such evidence to the Department of 
Forensic Science. The Department of Forensic Science shall store, preserve, and retain such 
evidence. If the evidence is not within the custody of the clerk at the time the order is 
entered, the court shall order the governmental entity having custody of the evidence to 
transfer such evidence to the Department of Forensic Science. Upon the entry of an order 
under this subsection, the court may upon motion or upon good cause shown, with notice 
to the convicted person, his attorney of record and the attorney for the Commonwealth, 
modify the original storage order, as it relates to time of storage of the evidence or samples, 
for a period of time greater than or less than that specified in the original order. 

 The court order should state the defendant’s name and include the forensic science 
laboratory number and a listing of those items of evidence to be included in the storage 
order.  The court order should also state the date until which the evidence will be stored. 

https://law.lis.virginia.gov/vacode/19.2-157
https://law.lis.virginia.gov/vacode/19.2-163
https://law.lis.virginia.gov/vacode/19.2-270.4:1
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 The court order will 1) direct the clerk of the court, in coordination with the appropriate law 
enforcement agency, to determine the items and condition of the evidence and conduct an 
inventory of the evidence in the custody of the Court and transfer that evidence to the law 
enforcement agency to complete the inventory of the evidence, and 2) direct the 
appropriate law enforcement agency to package and seal said evidence and either hand 
deliver said evidence and any other associated human biological evidence listed in the court 
order which may be in the possession of the law enforcement agency to any laboratory 
operated by the DFS or send said evidence by certified mail directly to: 

Department of Forensic Science 
700 North Fifth Street 
Richmond, VA  23219 
Attn:  Evidence Custodian 

 The Clerk of the Court and the law enforcement personnel handling evidence for 
determining condition and inventory purposes should wear disposable gloves for personal 
protection. 

 A copy of the court order and a properly completed Request for Laboratory Examination 
(RFLE) must accompany the evidence. 

 
Instructions for Completion of RFLE for Evidence Storage: 

The RFLE should be completed by the investigating/submitting officer prior to being hand-
carried or mailed to the laboratory with the evidence accompanied by a copy of the court 
order. 

 

Investigating Officer 
 Enter the full name, title, telephone number of 
the officer responsible for the inventory and the 
name and address of the submitting agency. 

Agency Case Number  Enter the case number assigned to this specific 
investigation by your agency. 

Previous FS #  If evidence in this case has been previously 
submitted to the laboratory, enter the FS#. 

Name of Victim  (Optional) Enter victim’s name 
Name of Suspect  Enter name of convicted person 
Date and Type of Offense  N/A 
Examinations Requested  Enter “NONE, STORAGE ONLY” 
  
Jurisdiction of Offense  Enter Court Ordering Storage 
Brief Statement of Fact  N/A 
Specify Manner of Return 
of Evidence  N/A 

Evidence Submitted  List Inventory of Items of Evidence Being 

http://www.dfs.virginia.gov/
http://www.dfs.virginia.gov/documentation-publications/evidence-handling-and-laboratory-capabilities-guide/
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Submitted for Storage. The description of all items 
must be specific.  For example, a bag of clothing 
must be listed to include a description of each 
piece of clothing in the bag. 

 
 A container is properly sealed if its contents cannot readily escape and only if 

entering the container results in obvious damage/alternation to the container or 
its seal.  Proper seals include: 

o Containers which are secured with any generic tamper-resistant seals 
or tape, 

o Lock sealed envelopes, 
o Any container secured with any form of adhesive or tape in such a 

manner that the contents cannot escape. 
 In all cases, the date, initials/mark of the person sealing the evidence must be 

placed on, across or under the seal itself. 
 The DFS will acknowledge receipt of the sealed evidence as listed on the inventory 

on the RFLE; when submitted by certified mail, the signed green card returned to 
the sender will constitute acknowledgement of receipt by the DFS.  In the case of 
personal delivery, the chain of custody portion of the RFLE will be completed and a 
copy provided to the submitting officer. 

 At the time of submission, large or bulky objects may be sub-sampled by 
appropriate DFS staff for storage purposes and the original item returned to the 
submitting agency for final disposition. 

Upon expiration of the court order, the evidence shall be transferred from the DFS to the 
appropriate law enforcement agency for final disposition. 

 
Writ Of Actual Innocence 

Biological Evidence  

Va. Code § 19.2-327.2 
 
The Supreme Court shall have the authority to issue writs of actual innocence. The writ 
shall lie to the circuit court that entered the felony conviction; the trial court shall have the 
authority to conduct hearings, as provided for in Va. Code § 19.2-327.5, on such a petition 
as directed by order from the Supreme Court. See also Va. §§ 19.2-327.4, 19.2-327.5, and 
19.2-327.6, and Rule 5:7B, 5:20, and  Form 11 “Petition for a Writ of Actual Innocence” of 
the Appendix of Forms, Supreme Court of Virginia. 
 
The petition is filed with the Supreme Court of Virginia.  The Supreme Court may, when 
the case has been before a trial or appellate court, inspect the record of any trial or 
appellate court action, and the Court may, in any case, award a writ of certiorari to the 

https://law.lis.virginia.gov/vacode/19.2-327.2
https://law.lis.virginia.gov/vacode/19.2-327.5
https://law.lis.virginia.gov/vacode/19.2-327.4
https://law.lis.virginia.gov/vacode/19.2-327.5
https://law.lis.virginia.gov/vacode/19.2-327.6
http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
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clerk of the respective court below, and have brought before the Court the whole record 
or any part of any record.  
 
The record, if/when requested, should be prepared and sent in the same manner as any 
case appealed to the Supreme Court. 
 
If the Court determines an evidentiary hearing is necessary, the Court may order the trial 
circuit court to conduct a hearing within 90 days to certify findings of fact on issues as the 
Court directs. The record and certified findings of fact of the circuit court shall be filed with 
the clerk of the Court within 30 days after the hearing is concluded.   
 
Relief under the writ of actual innocence is prescribed in Va. Code § 19.2-327.5. 
 
Note: If the Petitioner contacts the circuit court, requesting copies to prepare for filing a 
Petition for a Writ of Actual Innocence with the Supreme Court, be aware of the 
requirements of Va. Code § 8.01-691. Persons who are incarcerated are not automatically 
presumed to be indigent. It is suggested the clerk’s office and court have a uniform policy 
of addressing requests for free copies of court records. 

 
Nonbiological Evidence  

Va. Code § 19.2-327.10 
 
The Court of Appeals shall have the authority to issue writs of actual innocence. The writ 
shall lie to the circuit court that entered the felony conviction; the trial court shall have the 
authority to conduct hearings, as provided for in Va. Code § 19.2-327.12, on such a 
petition as directed by order from the Court of Appeals. See also Va. Code §§ 19.2-327.11 
through 19.2-327.14, Rule 5A:5, and  Form 10 “Petition for a Writ of Actual Innocence 
Based on Nonbiological Evidence”, of the Appendix of Forms, The Court of Appeals. 
 
The Petition is filed with the Court of Appeals.  The Court of Appeals may inspect the 
record of any trial or appellate court action, and the Court may, in any case, award a writ 
of certiorari to the clerk of the respective court below, and have brought before the Court 
the whole record or any part of any record.  
 
The record, if/when requested, should be prepared and sent in the same manner as any 
case appealed to the Court of Appeals. 
 
If the Court determines an evidentiary hearing is necessary, the Court may order the 
circuit court that entered the conviction or adjudication of delinquency to conduct a 
hearing within 90 days to certify factual findings pursuant to Va. Code § 19.2-327.12. The 
record and certified findings of fact of the circuit court shall be filed with the clerk of the 
Court within 30 days after the hearing is concluded.  
 

https://law.lis.virginia.gov/vacode/19.2-327.5
https://law.lis.virginia.gov/vacode/8.01-691
https://law.lis.virginia.gov/vacode/19.2-327.10
https://law.lis.virginia.gov/vacode/19.2-327.12
https://law.lis.virginia.gov/vacode/19.2-327.11
https://law.lis.virginia.gov/vacode/19.2-327.14
http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
http://www.vacourts.gov/courts/scv/rulesofcourt.pdf
https://law.lis.virginia.gov/vacode/19.2-327.12
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Relief under the writ of actual innocence is prescribed in Va. Code § 19.2-327.13. 
 
Note: If the Petitioner contacts the circuit court, requesting copies to prepare for filing a 
Petition for a Writ of Actual Innocence with the Court of Appeals, be aware of the 
requirements of Va. Code § 8.01-691. Persons who are incarcerated are not automatically 
presumed to be indigent. It is suggested the clerk’s office and court have a uniform policy 
of addressing requests for free copies of court records. 

 
Bail Hearings – Writs of Actual Innocence  

The Attorney General may join in a petition for a writ of actual innocence made pursuant 
to Va. Code §§ 19.2-327.2, 19.2-327.10:1.  When such petition is so joined, the petitioner 
may file a copy of the petition and attachments thereto and the Attorney General’s 
answer with the circuit court that entered the felony conviction and move the court for a 
hearing to consider release of the person on bail. Upon hearing and for good cause shown, 
the court may order the person released from custody subject to the terms and conditions 
of bail so established, pending a ruling by the Supreme Court on the writ. 

 
Writ Of Coram Nobis/Writ Of Coram Vobis 

A writ of coram nobis is an order by an appeals court to a lower court to consider facts not on 
the trial record that might have changed the outcome of the lower court case if known at the 
time of trial.  Coram nobis is a Latin term meaning the “error before us”. 
 
In deciding whether to grant the writ, courts have used a three-part test: a petitioner must 
explain her failure to Seek relief from judgment earlier, demonstrate continuing collateral 
consequences from the conviction, and prove that the error is fundamental to the validity of 
the judgment. 
 
An example of when it might be used includes prosecutorial misconduct hiding exculpatory 
evidence from the defendant.  A writ of coram nobis is issued once the petitioner is no longer in 
custody.  Its legal effect is to vacate the underlying conviction.  A petition for a writ of error 
coram nobis is brought to the court that convicted and sentenced the defendant. 
Coram nobis is limited to cases in which a “fundamental error” or “manifest injustice” has been 
committed.  A high burden of proof is required.  It cannot be used to reopen and reargue points 
of law the courts have decided, but only to raise errors of fact that were knowingly withheld by 
the prosecutor from judges and defendants.  A writ of error coram nobis is an extraordinarily 
rare remedy, known more for its denial than its approval.  It is distinguished from a writ of error 
coram vobis that brings before the court certain mistakes of fact not put in issue or passed 
upon, such as the death of a party, coverture, infancy, error in process, or mistake of the clerk. 
 
Although the Federal Rules of Civil Procedure expressly abolished the use of coram nobis in civil 
cases in the United States, See Fed. R. Crim. P. 60(b), the issue of the writ’s availability to 
correct fundamental errors in criminal cases remained uncertain for many years.  In United 

https://law.lis.virginia.gov/vacode/19.2-327.13
https://law.lis.virginia.gov/vacode/8.01-691
https://law.lis.virginia.gov/vacode/19.2-327.2:1
https://law.lis.virginia.gov/vacode/19.2-327.10:1
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States v. Morgan, the Supreme Court resolved this question, holding that coram nobis was still 
available in federal court for criminal cases.  See 346 U.S. 502, 512 (1954). 
 
Virginia Code § 19.2-303 (the authority of the Court to modify it’s own orders), must be 
considered in light of the filing of either of these types of writs. 
 
It is recommended that a Writ of coram nobis or a Writ of Coram vobis be filed in the Civil 
Division, with a full set of fees, including service fees, as it does appear that the Commonwealth 
Attorney needs to be served.  If the defendant were granted indigent status, no fees would be 
collected. 
 
Protective Orders In Criminal Cases 

Criminal convictions of stalking pursuant to Va. Code § 18.2-60.3 REQUIRE the court to issue an 
order prohibiting contact between the defendant and the victim or the victim’s family or 
household member.  Most convictions under the statute will be classified as Class 1 
misdemeanors; however, a third or subsequent conviction occurring within five years of a 
conviction for an offense under this section shall be a Class 6 felony.  Consequently, it is 
possible that Circuit Courts will need to issue protective orders not only for felony and/or 
misdemeanor convictions entered by their judge but also in appeal situations. This will include 
Violation of Protective Orders, where the penalty also includes the issuance of a new Protective 
Order, pursuant to either Va. Code §§ 16.1-253.2 or 18.2-60.4. 
  
Virginia Code § 19.2-152.10 states that the court may issue a protective order to protect the 
health and safety of the petitioner and family or household members of a petitioner upon a 
conviction of, any criminal offense resulting from the commission of an act of violence, force, or 
threat or (ii) a hearing held pursuant to subsection D of § 19.2-152.9.   
 
Upon conviction for an act of violence as defined in § 19.2-297.1, and upon the request of the 
victim or of the attorney for the Commonwealth on behalf of the victim, the court may issue a 
protective order to protect the health and safety of the victim. The protective order may be 
issued for any reasonable period of time, including up to the lifetime of the defendant, that the 
court deems necessary to protect the health and safety of the victim.  
 
Upon the issuance of a protective order, the clerk of court shall make available to the petitioner 
information published by the Department of Criminal Justice Services for victims of domestic 
violence or for petitioners in protective order cases.  
 
Procedures for Issuance of Protective Orders In Criminal Cases: 

 
Step 1 Qualifying conviction is entered by Court issued following acts of violence or 

stalking.  It is imperative that the terms of the protective order be entered on 
form DC-385, Protective Order.  It is recommended to use the case number 

https://law.lis.virginia.gov/vacode/19.2-303
https://law.lis.virginia.gov/vacode/18.2-60.3
https://law.lis.virginia.gov/vacode/16.1-253.2/
https://law.lis.virginia.gov/vacode/18.2-60.4/
https://law.lis.virginia.gov/vacode/19.2-152.10
https://law.lis.virginia.gov/vacode/19.2-152.9
https://law.lis.virginia.gov/vacode/19.2-297.1/
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from the underlying criminal case. 
 
CC-1395, Protective Order Act of Violence Conviction is issued upon request 
of the victim, or the attorney for the Commonwealth on behalf of the victim, 
for a conviction of an act of violence as defined in § 19.2-297.1.  
 
Law enforcement should serve a copy on the defendant and victim 
immediately. 

  
 
 
 
 
 

Comments:  DC-385, Protective Order and CC-1395, Protective Order Act of 
Violence Conviction contains certain warnings and notices to the Respondent 
and is in a standard format that may be more recognizable to law 
enforcement officers than the courts own order format. 
No filing costs or service fees are assessed for the protective order.  Va. Code 
§§ 19.2-152.10 and 17.1-272 (B). 

  
Step 2 The protective order will not contain personal information about the alleged 

victim.  Form DC 621, Non-Disclosure Addendum is used to record this 
sensitive data, and may be copied for service purposes and then destroyed by 
the serving officer.  The court will keep the original under seal unless 
disclosure is allowed under one of the conditions described in the comments 
column. 

  
 Comments:  The ease of completion of the form order should enable the 

Court to enter the order and have it served on the parties before they leave 
the day of court.   
Caution:  Neither a law-enforcement agency, the attorney for the 
Commonwealth, a court nor the clerk’s office, nor any employee of them, 
may disclose, except among themselves, the residential address, telephone 
number, or place of employment of the person protected by the order or that 
of the family of such person except as required by law or the Rules of the 
Supreme Court, as necessary for law-enforcement purposes, or by order for 
good cause shown. 

  
Step 3 The court shall forthwith, but in all cases no later than the end of the 

business day on which the order was issued, enter and transfer electronically 
to the Virginia Criminal Information Network the respondent’s identifying 
information and the name, date of birth, sex, and race of each protected 
person provided to the court and shall forthwith forward the attested copy of 
the protective order containing any such identifying information to the 
primary law-enforcement agency responsible for service and entry of 
protective orders.  

  
 Comments:  See Circuit Case Management Manual, “Protective 

https://law.lis.virginia.gov/vacode/19.2-152.10
https://law.lis.virginia.gov/vacode/19.2-152.10
https://law.lis.virginia.gov/vacode/17.1-272
http://www.vacourts.gov/forms/district/dc621.pdf
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Order/Department of State Police Interface Appendix” for information on 
entering in protective orders into the CCMS. 
 
As is the procedure in the lower court, a protective order arising out a 
criminal conviction becomes part of the criminal file.  It is not possible to 
appeal only the protective order entered in this situation without appealing 
the underlying criminal conviction. 

Step 4 Once a PO is served, the respondent has 24 hours to surrender, transfer or 
sell any firearms in his/her possession. The respondent is required to file 
Form DC-649,  Protective Order Firearm Certification or CC-1395(A), 
Protective Order– Act of Violence Firearm Certification, with the issuing court 
within 48 hours of being served with the PO that he/she is no longer in 
possession of any firearms. Forms DC-649 and CC-1395(A) are served with the 
protective order.  Va. Code § 18.2-308.1:4 

  
 Note:  The willful failure to file the firearm certification constitutes contempt 

of court. A process should be implemented to ensure the certification is filed 
in a timely manner. For certifications not filed, go to Step 9. 

  
Step 5 If the subject of the protective order has a concealed handgun permit, the 

permit shall be surrendered to the court that issued the protective order.  Va. 
Code § 18.2-308.1:4.  
 
Note:  The permit is not revoked based on the issuance of a protective order.  
The permit is simply surrendered to the court issuing the protective order for 
the duration of the protective order.  Thereafter, upon the holder’s request, 
the permit may be returned so long as the holder has not been convicted of a 
disqualifying offense. 

  
Step 6 Either party may at any time file a written motion requesting a hearing to 

dissolve or modify the order.  Proceedings to dissolve or modify a protective 
order shall be given precedence on the docket.   

  
 Note:  The petitioner may file an ex parte motion to dissolve a PO and the 

court may grant or deny such motion with or without hearing. If the court 
grants a motion to dissolve a PO, and the dissolution order is issued ex parte,  
DC- 652, Order Dissolving Protective Order should be utilized and served on 
the respondent. Va. Code §§ 16.1-279.1, 19.2-152.10 

  
 
 
 
 
 

Comments:  If the case has been concluded at the time a written motion is 
received, the file should be reinstated on the court’s docket as a subsequent 
action with the appropriate case number suffix.  Notice is given parties of 
hearing date.  No fees shall be charged for filing or service.   
 

https://law.lis.virginia.gov/vacode/18.2-308.1:4/
https://law.lis.virginia.gov/vacode/18.2-308.1:4
https://law.lis.virginia.gov/vacode/18.2-308.1:4
https://law.lis.virginia.gov/vacode/16.1-279.1/
https://law.lis.virginia.gov/vacode/19.2-152.10/
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Hope Card Program 

§ 19.2-152.10:1. Hope Card Program for persons protected by protective orders. 
 
The Office of the Executive Secretary of the Supreme Court of Virginia shall develop and all 
district courts and circuit courts shall implement the Hope Card Program (the Program) for 
the issuance of a Hope Card to any person who has been issued a protective order 
pursuant to §§ 19.2-152.10 or 16.1-279.1 by any district court or circuit court.  A Hope 
Card issued pursuant to the Program shall be a durable, plastic, wallet-sized card 
containing, to the extent possible, essential information about the protective order, such 
as the identifying information and characteristics of the person subject to the protective 
order, the issuance and expiration date of the protective order, the terms of the 
protective order, and the names of any other persons protected by the protective order. 
 

Procedures 
 

Special Note: Department Of Corrections, sheriff or regional jail director shall 
give notice prior to the release from incarceration of any person upon a 
stalking conviction pursuant to this section, to any victim of the offense who, 
in writing, requests notice, or to any person designated in writing by the 
victim.  Va. Code § 18.2-60.3 (E). 
 

Step 7 Petitioner, who has obtained a protective order under Va. Code §§ 16.1-
279.1 or 19.2-152.10, may obtain an extension of such order for a period of 
no more than two years if the respondent continues to pose a threat to the 
health or safety of the petitioner, the petitioner’s family and household 
members.  There is no limit to the number of extensions that may be 
requested.  Proceedings to extend a protective order shall be given 
precedence on the docket. 

  
 Comments:  Written motion must be received prior to the expiration of the 

current protective order.   Va. Code §§ 16.1-279.1 or 19.2-152.10. 
  
Step 8 If a modification or extension is granted, a new protective order should be 

entered. 
  
Step 9 If the respondent fails to file Form DC-649, Protective Order Firearm 

Certification or CC-1395(A), Protective Order– Act of Violence Firearm 
Certification, a Rule to Show Cause will be issued for contempt.  See 
Protective Order Firearm Certification Contempt in this chapter. 

  

Step 1  
 

May be requested in person or by mail by any protected party 
or the respondent by filing an application with the clerk of 

https://law.lis.virginia.gov/vacode/19.2-152.10/
https://law.lis.virginia.gov/vacode/16.1-279.1/
http://www.vadoc.state.va.us/
https://law.lis.virginia.gov/vacode/18.2-60.3
https://law.lis.virginia.gov/vacode/16.1-279.1
https://law.lis.virginia.gov/vacode/16.1-279.1
https://law.lis.virginia.gov/vacode/19.2-152.10
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Fees/Taxes/Other Monies Assessed 

None. 
 
Form(s) 

HOPE CARD REQUEST FORM 
 

Reference(s) 
Va. Code § 19.2-152.10:1 

 
 
Protective Order Firearm Certification Contempt  

Upon issuance of a protective order pursuant to Va. Code § 19.2-152.10,  the person who is 
subject to the protective order, within 24 hours after being served, shall surrender any firearm 
in his/her possession to a designated local law-enforcement agency, sell or transfer any firearm 
possessed by such person to a dealer, or sell or transfer any firearm to any person who is not 

court.   The applications may be made available to interested 
parties by the clerk or court, or may be completed online for 
submission to the clerk on the Virginia’s Judicial System website 
-  Domestic Violence Programs and Services (vacourts.gov) 
 
Note:  Hope Cards are only available for final protective orders 
that are in effect for 12 months or longer.  
 
Comment:  If a Hope Card application was submitted to a 
district court, the protected parties, or the respondent, will be 
required to submit an application to the circuit court for a Hope 
Card if a protective order was subsequently entered by a circuit 
court judge.    

  
Step 2 Upon receipt of an application, the clerk will email the 

application and a copy of the order by encrypted email, to the 
Hope Card Coordinator at hopecard@vacourts.gov.  
 
Note:  All emails sent via a vacourts.gov email address will 
automatically be encrypted.  For information regarding 
encrypting emails sent via all other email providers, contact 
Jaime Clemmer at jclemmer@vacourts.gov.  
 
Once processed, the card(s) will be mailed directly to the 
applicant by the Hope Card Coordinator. 

  

https://www.vacourts.gov/courtadmin/aoc/judpln/programs/dvps/hope/card_application.pdf
https://law.lis.virginia.gov/vacode/19.2-152.10/
https://www.vacourts.gov/courtadmin/aoc/judpln/programs/dvps/home.html
mailto:hopecard@vacourts.gov
mailto:jclemmer@vacourts.gov
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otherwise prohibited by law from possessing such firearm. Within 48 hours after being served 
with a protective order, the respondent shall certify in writing that he/she does not possess any 
firearms, or that all firearms have been surrendered, sold, or transferred, and shall file such 
certification with the clerk of the court that entered the protective order. The willful failure of 
any person to file the certification shall constitute contempt of court. 
 

1. Document Type 
 

DC-649 - Protective Order Firearms Certification  
CC-1395(A) - Protective Order – Act of Violence Firearm Certification  

 
2. Filing Type 

 
OTH 

 
3. Procedures 

 
Step 1 Clerk sets up case file, assigns a subsequent criminal case number 

and dockets case. The Clerk issues a Rule to Show Cause and serves 
upon defendant. 

  
 Comments:  Court will sign the section of Form DC-649, Protective 

Order Firearm Certification or CC-1395(A), Protective Order– Act of 
Violence Firearm Certification, ordering a show cause summons for 
contempt of court be issued for the respondent’s failure to file the 
required certification form with the clerk.  This order will be the 
initiating document for the file.  

  
Step 2 Hearing held.  
  
Step 3 Clerk records and indexes orders in the Criminal Order Book unless 

otherwise provided by law.  Recording may be accomplished by 
microphotographic or electronic recording process per Va. Code § 
17.1-240.  Indexing may be maintained on computer, microfilm or 
microfiche per Va. Code § 17.1-249. 

4. Fees/Taxes/Other Monies Assessed 
 

None 
 

5. Form(s) 
 

DC-649, Protective Order Firearm Certification 

https://law.lis.virginia.gov/vacode/17.1-240
https://law.lis.virginia.gov/vacode/17.1-240
https://law.lis.virginia.gov/vacode/17.1-249
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CC-1395(A), Protective Order– Act of Violence Firearm 
 

6. Reference(s) 
 

Va. Code § 18.2-60.4 
Va. Code §§ 18.2-308.1:4, 18.2-308.2:1 
Va. Code § 19.2-152.10 

 
 

https://law.lis.virginia.gov/vacode/18.2-60.4/
https://law.lis.virginia.gov/vacode/18.2-308.1:4/
https://law.lis.virginia.gov/vacode/18.2-308.2:1/
https://law.lis.virginia.gov/vacode/19.2-152.10/
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