VIRGINIA:

Jn the Supreme Count ¢f Vinginia feld at the Supreme Count Building in the
City of Richmond an Thursday the 9% day of January, 2020.
It is ordered that the Rules heretofore adopted and promulgated by this Court and now in

effect be and they hereby are amended to become effective March 15, 2020.

On October 30, 2019, came the Virginia State Bar, by Marni E. Byrum, its President, and
Karen A. Gould, its Executive Director and Chief Operating Officer, and presented to the Court a
petition, approved by the Council of the Virginia State Bar, praying that Rule 1.15, Part Six,
Section II of the Rules of Court, be amended. The petition is approved and Rule 1.15 is

amended to read as follows:

RULE 1.15. Safekeeping Property.

(a) Depositing Funds. — (1) All funds received or held by a lawyer or law firm on behalf of a
client or a third party, or held by a lawyer as a fiduciary, other than reimbursement of advances
for costs and expenses shall be deposited in one or more identifiable trust accounts; all other
property held on behalf of a client should be placed in a safe deposit box or other place of
safekeeping as soon as practicable.

* * *

(c) Record-Keeping Requirements. — A lawyer shall, at a minimum, maintain the following
books and records demonstrating compliance with this Rule:

(1) Receipts and disbursements journals for each trust account. These journals shall include, at
a minimum: identification of the client or matter; date and amount of the transaction; name of the
payor or payee; manner in which the funds were received, disbursed, or transferred; and current
balance. A checkbook or transaction register may be used in lieu of separate receipts and

disbursements journals as long as the above information is included.



(2) A client ledger with a separate record for each client, other person, or entity from whom
money has been received in trust. Each entry shall include, at a minimum: identification of the
client or matter; date and amount of the transaction; name of the payor or payee; source of funds
received or purpose of the disbursement; and current balance.

* * *

(d) Required Trust Accounting Procedures. In addition to the requirements set forth in Rule
1.15 (a) through (c), the following minimum trust accounting procedures are applicable to all
trust accounts.

(1) Insufficient Fund Reporting. All accounts are subject to the requirements governing
insufficient fund check reporting as set forth in the Virginia State Bar Approved Financial
Institution Agreement.

* * *

(3) The following reconciliations must be made monthly and approved by a lawyer in the law
firm:

(1) reconciliation of the client ledger balance for each client, other person, or entity on whose
behalf money is held in trust;

(i1) reconciliation of the trust account balance, adjusting the ending bank statement balance by
adding any deposits not shown on the statement and subtracting any checks or disbursements not
shown on the statement. This adjusted balance must equal the balance in the checkbook or
transaction register; and

(iii) reconciliation of the trust account balance ((d)(3)(ii)) and the client ledger balance

((d)(3)(1)). The trust account balance must equal the client ledger balance.



(4) The purpose of all receipts and disbursements of trust funds reported in the trust journals
and ledgers shall be fully explained and supported by adequate records.
Comment
* * *

[4] Paragraphs (b)(4) and (b)(5) do not impose an obligation upon the lawyer to protect funds
on behalf of the client’s general creditors who have no valid claim to an interest in the specific
funds or property in the lawyer’s possession. However, a lawyer may be in possession of
property or funds claimed both by the lawyer’s client and a third person; for example, a previous
lawyer of the client claiming a lien on the client’s recovery or a person claiming that the property
deposited with the lawyer was taken or withheld unlawfully from that person. Additionally, a
lawyer may have a duty under applicable law to protect such third-party claims against wrongful
interference by the client, and accordingly may refuse to surrender the property to the client. For
example, if a lawyer has actual knowledge of a third party’s lawful claim to an interest in the
specific funds held on behalf of a client, then by virtue of a statutory lien (e.g., medical, workers’
compensation, attorneys’ lien, a valid assignment executed by the client, or a lien on the subject
property created by a recorded deed of trust) the lawyer has a duty to secure the funds claimed by
the third party. Under the above described circumstances, paragraphs (b)(4) and (b)(5) require
the lawyer either to deliver the funds or property to the third party or, if a dispute to the third
party’s claim exists, to safeguard the contested property or funds until the dispute is resolved. If
the client has a non-frivolous dispute with the third party’s claim, then the lawyer cannot release
those funds without the agreement of all parties involved or a court determination of who is

entitled to receive them, such as an interpleader action. A lawyer does not violate paragraphs



(b)(4) and (b)(5) if he has acted reasonably and in good faith to determine the validity of a third-
party’s claim or lien.

[5] The reconciliations required by paragraph (d)(3) must include an explanation of any
discrepancy discovered and how it was corrected. This explanation must be approved by the
lawyer who approves the reconciliations.

[6] The obligations of a lawyer under this Rule are independent of those arising from activity
other than rendering legal services. For example, a lawyer who serves as an escrow agent is
governed by the applicable law relating to fiduciaries even though the lawyer does not render
legal services in the transaction.

[7] Nothing in this Rule is intended to prohibit an attorney from using electronic checking for
his trust account so long as all requirements in this Rule are fulfilled. It is the lawyer’s
responsibility to assure that complete and accurate records of the receipt and disbursement of
entrusted property are maintained in accordance with this rule. Many businesses are now
converting paper checks to automated clearinghouse (ACH) debits. Authorized ACH debits that
are electronic transfers of funds (in which no checks are involved) are allowed provided the
lawyer maintains a record of the transaction as required by this rule. The record, whether
consisting of the instructions or authorization to debit the account, a record or receipt from the
financial institution, or the lawyer’s independent record of the transaction, must show the
amount, date, recipient of the transfer or disbursement, and the name of the client or other person

to whom the funds belong.



Upon consideration whereof;, it is ordered that the Rules for Integration of the Virginia
State Bar, Part Six of the Rules of Court, be and the same hereby are amended in accordance
with the prayer of the petition aforesaid, effective March 15, 2020.
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