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SECTION I - DISTRICT COURTS
A. GENERAL

Chapter 1. Organization of the District Court System

A. Judicial Council of Virginia
Virginia Code §§ 17.1-700, -703.

The Judicial Council of Virginia is charged with making a continuous study of Virginia’s
judicial system and is responsible for examining the work accomplished and results
produced by the system. An annual report is issued to the General Assembly and the
Supreme Court.

Membership includes judges from all levels of the court system, two attorneys and the
Chairmen of the Committees for Courts of Justice from the Senate and House of
Delegates. The Chief Justice is the presiding officer.

B. Judicial Conference of Virginia for District Court Judges
Virginia Code §§ 16.1-218, -119, -220.

The Judicial Conference of Virginia for District Court Judges was organized to consider
means of improving the administration of justice in the district courts. The Conference is
required to meet at least once a year for that purpose.

Membership includes all active judges of the general district and juvenile and domestic
relations district courts. The Chief Justice serves as President and seven district court
judges are elected to the Executive Committee of the Conference. The Conference has a
committee structure like the Judicial Conference of Virginia. There are a few honorary
members of the Conference without voting privileges set out in §16.1-218.

C. Committee on District Courts
Virginia Code § 16.1-69.33.

The Committee on District Courts was created to assist the Chief Justice in the
administrative supervision of Virginia’s unified court system. The committee
recommends new judgeships and authorizes the number of clerks and magistrates in each
district. It establishes policy for court personnel and fixes salary classifications for
district clerks and magistrates.

Membership includes the Chairmen of the Committees for Courts of Justice in the Senate
and House of Delegates, two members of each of the Courts of Justice Committees, the
Speaker of the House of Delegates, the Majority Leader of the Senate, and one judge
from the circuit court, two from the general district court and two from the juvenile and
domestic relations district court. The Chief Justice is the Chair of the committee.
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The Committee on District Courts appoints a Clerk’s Advisory Committee, composed of
two clerks from the general district courts and two from the juvenile and domestic
relations district courts, and a Magistrate’s Advisory Committee, composed of two
magistrates. These advisory committees are to make recommendations to the Committee
regarding administrative functions of the district courts.

D. Office of the Executive Secretary
Virginia Code §§ 17.1-314, -315.

The Executive Secretary is the court administrator for the Commonwealth. The
Executive_Secretary is appointed by the Supreme Court, holds office at the pleasure of
the Court, and, if an attorney, may not engage in the private practice of law during his
term of office.

The Office of the Executive Secretary (OES) provides support services to all courts
including long range planning, educational programs, and technical assistance. It also
assists with personnel matters, research, and computer systems development.
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Chapter 2. Voluntary Associations of District Court Judges
A. Association of District Court Judges of Virginia, Inc.

The Association of District Court Judges of Virginia, Inc. (ADCJ), was established to
foster a closer association among the district court judges of Virginia. It’s purposes
include: promoting uniformity of procedure; improving techniques and methods for the
more efficient administration of laws; cooperating with the General Assembly of Virginia
in the enactment of legislation for the improvement of the District Courts; cooperating
with the departments of the Commonwealth of Virginia in all matters coming within the
jurisdiction of the District Courts; presenting an educational program at the annual
mandatory judicial conference; and authoring the District Court Judges’ Benchbook,
which is revised annually by the Benchbook committee.

Membership in the ADCJ includes all active and retired district court judges who pay the
Association’s annual dues. Members of the board of directors include its elected officers,
the immediate past president, members at large, and members chosen from each of ten
(10) regions who are elected for two-year terms at the annual meeting held during the
mandatory Judicial Conference of District Court Judges of Virginia. The ten (10) regions
are composed of the following judicial districts:

Region 1: 23,27, 28,29, 30
Region 2: 24, 25,26

Region 3: 5,6,10,11, 21,22
Region 4: 16, 20

Region 5: 12,13, 14

Region 6: 3,4,7,8

Region 7: 1,2,2A

Region 8: 9,15

Region 9: 17, 18, 31

Region 10: 19

Past presidents of the ADCJ have been:

Hon. Henry D. Kashouty
Hon. Joseph E. Hess

Hon. Stewart P. Davis
Hon. John B. Preston

Hon. Dan F. O’Flaherty
Hon. Tristram T. Hyde, IV
Hon. R. Larry Lewis

Hon. Julian H. Raney, Jr.
Hon. William A. Talley, Jr.
Hon. Louis A. Sherman
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Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

D. Eugene Cheek, Sr. (2003-2005)
William Alan Becker (2005-2007)
Edward M. Turner, II1 (2007-2009)
Ray W. Dezern, Jr. (2009-2011)
Barbara J. Gaden (2011-2013)
Colleen Kearns Killilea (2013-2015)
Thomas J. Kelley, Jr. (2015-2017)
Gene A. Woolard (2017-2019)
Becky J. Moore (2019-2021)

Gino Williams (2021-2023)

B. The Virginia Council of Juvenile and Domestic Relations District Court Judges

The Virginia Council of Juvenile and Domestic Relations District Court Judges was
organized to promote the provisions of Virginia Code § 16.1-227 in the interests of the
welfare of children, families and the protection of the community. The Council provides
a forum for members to discuss, study and disseminate information to its members and
the public that promotes its purpose and is otherwise of interest to the judges of the
juvenile and domestic relations district court.

Membership includes all juvenile and domestic relations district court judges who pay the
Council’s annual dues. The executive committee consists of the past president, officers
and five members of the Council at large elected for staggered two-year terms at the
annual meeting held during the mandatory Judicial Conference of District Court Judges

of Virginia.
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Chapter 3. Organization of Judicial Districts
A. Judicial Districts
The Commonwealth of Virginia is divided into thirty-two judicial districts.
B. Chief Judge

Each district has one chief general district judge and one chief juvenile and domestic
relations district judge who serve two terms beginning on July 1 of even-numbered years.
The chief judge is elected by majority vote of the judges of the district. The powers and
responsibilities of the chief judge are set out in Virginia Code §§ 16.1-69.35, 16.1-69.11.

C. Clerk’s Office

Each court is supported by a clerk’s office, although some are combined with other
general district courts or juvenile and domestic relations district courts. The clerks and
other employees in the office are appointed by and serve at the pleasure of the chief judge
pursuant to Virginia Code § 16.1-69.39.
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Chapter 4. Judicial Conduct
A. Canons of Judicial Conduct

The Canons of Judicial Conduct are contained in Volume 11, Part Six, Section III, of the
Code of Virginia, as amended. They may also be found online at

canons_of judicial conduct.pdf (vacourts.gov). The Canons are intended to establish
standards for ethical conduct of judges and are based on the American Bar Association’s
Model Code of Judicial Conduct. They are designed to provide guidance to judges and
candidates for judicial office and to provide a structure for regulating conduct through the
Judicial Inquiry and Review Commission. These Canons apply to (1) all active Justices
of the Supreme Court of Virginia, and Judges of the Court of Appeals of Virginia, Circuit
Courts, General District Courts, Juvenile and Domestic Relations District Courts,
Members of the State Corporation Commission and the Virginia Workers' Compensation
Commission; (2) retired Judges and Members eligible for recall to judicial service; (3)
substitute Judges and Special Justices; and (4) persons selected for a full-time judgeship
either by election by both houses of the General Assembly or appointment by the
appropriate authority who are not already justices, judges or retired judges, but who have
not taken the oath of office as a justice or judge; and (5) Judges pro tempore while acting
as a Judge pro tempore.

B. Judicial Inquiry and Review Commission
Virginia Code §§ 17.1-901, -902.

The Judicial Inquiry and Review Commission (the “Commission”) was established to
investigate charges which would be the basis for retirement, censure, or removal of a
judge. The members are elected by the General Assembly and include a circuit court
judge, a general district court judge, a juvenile and domestic relations district court judge,
two lawyers (who shall be active members of the Virginia State Bar who are not judges
and who have practiced law in the Commonwealth for 15 or more years immediately
preceding their appointment), and two public members who shall not be active or retired
judges and shall never have been licensed lawyers.

After the initial appointments, the term of office of each member shall be four (4) years
commencing on July 1. No member of the Commission may serve more than two (2)
consecutive terms.

House Bill 761 was passed during the 2022 meeting of the General Assembly. The bill
requires that a specific sign be posted in all state courts of the Commonwealth, in a
location accessible to the public. The sign must inform the public of the availability of,
and instructions for, downloading an electronic version of any standardized form
developed and utilized by the Commission for the filing of a complaint.
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C. Judicial Ethics Advisory Committee (JEAC)

The Judicial Ethics Advisory Committee was established by the Virginia Supreme Court
in 1999, to render advisory opinions concerning applications of the Canons of Judicial
Conduct. On October 20, 2015, Chief Justice Donald Lemons entered an Order vacating
the 1999 Order and reestablishing the Judicial Ethics Advisory Committee.
http://www.order.pdf(vacourts.gov)

Membership on that Committee is as follows:

e The Committee shall have eleven members appointed by the Chief
Justice of the Supreme Court of Virginia. Members of the Judicial
Inquiry and Review Commission may not serve simultaneously on the
Committee.

e Six members shall be active or retired judges. One judge member
shall be appointed from the Circuit, General District and Juvenile and
Domestic Relations Courts and from the Court of Appeals. No current
member of the Supreme Court of Virginia may be appointed to the
Committee. A Senior Justice or retired Justice may serve.

e Four members shall be attorneys admitted to the practice of law in
Virginia for at least ten years, who shall not be judges at the time of
appointment.

Any judge or person whose conduct is subject to the Canons of Judicial Conduct may
request an opinion. Opinions are advisory only and not binding on the Judicial Inquiry
and Review Commission or the Supreme Court. However, both may, in their discretion,
consider evidence suggesting compliance with an advisory opinion. Advisory opinions
may be found online at this link: https://www.vacourts.gov/programs/jeac/home

D. State and Local Government Conflict of Interests Act and General Assembly Conflicts of
Interests Act; Virginia Conflict of Interest and Ethics Advisory Council.

The ethics reform bills passed in 2014 established the Virginia Conflict of Interest and
Ethics Advisory Council composed of 15 members: four appointments each by the
Speaker of the House of Delegates, Senate Committee on Rules, and Governor; one
designee of the Attorney General; one representative of the Virginia Association of
Counties; and one representative of the Virginia Municipal League. The Council is to
review and post online the disclosure forms filed by lobbyists and persons subject to the
Conflict of Interest Acts, and provide formal opinions and informal advice, education,
and training. The Attorney General maintains his current role as a source for formal
opinions and education and training assistance.

As relevant to the judicial branch, Virginia Code §§ 2.2-3114 and 2.2-3117 are amended
by these bills. The amendments to those statutes follow this bill description. Virginia
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Code § 2.2-3114 formerly required “Justices of the Supreme Court, judges of the Court of
Appeals, judges of any circuit court, judges and substitute judges of any district court,” to
file a disclosure statement of their personal interests and other information before
assuming office and annually thereafter. Virginia Code § 2.2-3117 provides the form by
which disclosure is made.

The 2014 amendments clarify the distinction between gifts and other things of value
received, reduce a number of disclosure provision thresholds from $10,000 to $5,000, and
require the disclosure of gifts to immediate family members.

Effective January 1, 2016, there is a $250.00 fine for failing to timely file the required
disclosure forms.

Also, effective July 1, 2016, except as otherwise provided in Virginia Code § 2.2-3115,
all completed forms shall be filed electronically with the Council in accordance with the
standards approved by it pursuant to Virginia Code § 30-356. Any person who
knowingly and intentionally makes a false statement of a material fact on the Statement
of Economic Interests is guilty of a Class 5 felony.

The orientation and continuing education requirements of Virginia Code § 2.2-3130 were
unchanged by this legislation. State filers are still required to attend an orientation course
on the Conflicts of Interest Act at least once every two years. This requirement is
generally fulfilled by a presentation at the annual, mandatory, Judicial Conference.
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Chapter 5. General Management

A. Security
Virginia Code § 53.1-120.

The chief judge of each court is responsible for coordinating with the sheriff of the
jurisdiction the designation of courtroom security deputies. In the event of a
disagreement regarding the number, type, and working schedules of deputies, the matter
shall be referred to the Compensation Board for resolution in accordance with existing
budgeted funds and personnel. The editor’s note following the statute restates language
from the Appropriations Act that “unless a judge provides the sheriff with a written order
stating that a substantial security risk exists in a particular case, no courtroom security
deputies may be ordered for civil cases [and] not more than one deputy may be ordered
for criminal cases in a district court . . .”

Security Assessments by Virginia State Police (Crime Prevention Unit)
A judge may obtain a courthouse security assessment from the Virginia State Police by
making a written request to the local sheriff. The judge should receive the assessment
within thirty to sixty days from the date of the request.
A judge may obtain a home security assessment on his or her home by a certified crime
prevention specialist by making a written request to local law enforcement. The judge
will receive a confidential report from the Virginia State Police.
B. Witnesses
A judge should be courteous to all witnesses. Canon 3 A. (3), Vol. 11, Va. Code.
(1) Witnesses who do not appear and have been served with a summons may be
proceeded against for contempt by the issuance of a show cause rule for failure to

appear. Virginia Code §§ 8.01-407, 18.2-456, 19.2-267.1, 46.2-939.

(2) A witness who refuses to testify without lawful reason may be cited for contempt.
See CONTEMPT section of this volume, Section One (8).
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C. Sanctions for Improper Pleadings or Motions
Virginia Code § 8.01-271.1.

The sanctions statute requires that pleadings be filed or motions made in good faith and
upon reasonable inquiry. When the statute is violated, the court may impose appropriate
sanctions either upon a party’s motion or upon the court’s own initiative. Sanctions may
include awarding the opposing party reasonable expenses.

An Attorney General’s opinion dated August 30, 2010, opines that a district court may
impose a pre-filing review requirement if such a sanction is appropriate pursuant to
Virginia Code § 8.01-271.1. The opinion further states that a district court has the
inherent authority to limit or prevent an attorney or litigant from practicing before it if the
court determines, after a hearing, that they attorney or litigant has engaged in the
unauthorized practice of law or otherwise has engaged in unprofessional or unethical
conduct.

The threat of sanctions should not be used to stifle counsel in advancing novel legal
theories or asserting a client’s rights in a doubtful case. Gilmore v. Finn, 259 Va. 448,
(2000). But see Ford Motor Company, et. al., v. Berta Benitez, 273 Va. 242 (2007),
where the Supreme Court held that the attorney had filed a pleading asserting affirmative
defenses that were not well grounded in fact and imposed sanctions.

This statute may not be limited to civil actions. Many of the statutes in Title 8.01 that are
not specifically limited to civil actions have been applied in criminal proceedings. It is
unclear whether an objection to evidence is an “oral motion” and thus covered by the
statute.

D. Court Rules
Virginia Code § 8.01-4.

District courts may prescribe rules for their districts designed to promote proper order,
decorum, and the efficient and safe use of courthouse facilities and clerks’ offices. No
rules shall be inconsistent with any other statutes or rules, or abridge any substantive
rights of parties before the court. Courts may also prescribe certain docket control
procedures that do not prejudice the rights of parties due to unfamiliarity with such
procedures.

Effective July 1, 2014, Virginia Code § 8.01-4 is amended to include the following
language:

No civil matter shall be dismissed with prejudice by any district or
circuit court for failure to comply with any rule created under this
section.

Please see Collins v. Shepherd, 274 Va. 390 (2007), for a discussion of this issue.
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Chapter 6. Research Resources for Judges
A. Department of Legal Research of the Office of the Executive Secretary

The Department of Legal Research provides staff support and direct assistance to the
Office of the Executive Secretary and the judiciary. Their primary functions include
performing legal research for Virginia trial court judges and for the Executive Secretary,
providing assistance with legislative matters affecting court procedures, developing and
maintaining court forms, producing instructional manuals for the court system,
participating in educational conferences, and providing staff support for committees of
the judiciary. The Department of Legal Research of the Office of the Executive
Secretary does not provide legal advice or legal assistance to members of the public.

B. Code of Virginia and Virginia Reports
One set of the Code and the reports for the Virginia Supreme Court and the Court of
Appeals are provided to each court. If others are needed, they must be acquired with
local funds.

C. Rules of Court

The Rules of Court are contained in Volume 11 of the Code of Virginia and are updated
by the Supreme Court of Virginia when new rules are adopted.

D. Attorney General Opinions
Attorney General Opinions may be found online at the following link:

http://www.oag.state.va.us/citizen-resources/opinions/official-opinions. Any judge may
request an opinion of the Attorney General.

E. DISTRICT COURT MANUAL

Each judge and clerk is provided with a DISTRICT COURT MANUAL. It is comprehensive
and contains a copy of every form available in the district court system. It has
information on the handling and processing of any matter that can be brought before a
district court. The Department of Legal Research revises this manual with assistance
from the Department of Judicial Services. Any corrections or revisions to this manual are
welcome.

http://www.courts.state.va.us/courts/gd/resources/manuals/gdman/gd _manual.pdf.

F. Committee on District Courts Policy Statements

Policy statements adopted by the Committee on District Courts affect both the judges and
clerks. They are contained in the PERSONNEL MANUAL.
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Chapter 7. Marriages
A. Requirements

(1) Any judge or justice of a court of record, any judge of a district court or any
retired judge or justice of the Commonwealth or any active, senior or retired
federal judge or justice who is a resident of the Commonwealth may celebrate the
rites of marriage anywhere in the Commonwealth without the necessity of bond or
order of authorization. Virginia Code § 20-25.

(2) The marriage license is valid for 60 days from the date of issuance, after which it
expires. The judge is not required to verify its validity. Virginia Code § 20-14.1.

(3) The certificate indicating performance of the marriage must be completed and
returned to the officer who issued the marriage license within 5 days of the
ceremony. Virginia Code § 32.1-267(C).

(4) A judge is prohibited from receiving a fee or gratuity for performing a marriage
unless it is submitted to the State Treasurer pursuant to Virginia Code § 16.1-
69.48. See PERSONNEL MANUAL.

B. Sample Marriage Ceremony

Sample I

We are gathered here together to witness the marriage of

and

Marriage is an honorable institution. It is the foundation of our homes, our families
and our society.

We are here to acknowledge and celebrate the love that has drawn you
together and that will help you through all the changing experiences of life. May this
love continue to grow and enrich your lives, making you happier and better
individuals while bringing peace and inspiration to one another. May you meet with
courage and strength those difficulties that may arise to challenge you and may the
happiness, understanding and love you give to one another continue to make your
marriage one that is rich in meaning and fulfillment.

and , as you pledge to

each other your love, remember that no other ties are more tender, no other vows

more sacred than those you now assume. The promises you make today you must
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renew and reinforce tomorrow, the next day, and every day of the life you share
together.

Is it your intention to love and honor one another as husband and wife, to
share the joys and sorrows that come to each other and to make each other’s life
complete?

Having stated your intentions, you will now proclaim your consent for all
present to hear.

(To the man): Do you , take

, to be your wife, to have and to hold,

from this day forward, for better, for worse, for richer, for poorer, in sickness and in
health, to love and to cherish, forsaking all others, so long as you both shall live? If
so, answer, “I do.”

(To the woman): Do you , take

, to be your husband, to have and to hold, from

this day forward, for better, for worse, for richer, for poorer, in sickness and in health,
to love and to cherish, forsaking all others, so long as you both shall live? If so,
answer “I do.”

(To the man): Will you place the ring on

finger, and repeat after me:
“This ring I give you -- in token and in pledge -- of our constant faith -- and
abiding love.”

(To the woman): Will you place the ring on

finger, and repeat after me:
“This ring I give you -- in token and in pledge -- of our constant faith -- and
abiding love.”

And now, as and

have consented to be married and the same having been witnessed by those present
and in this ceremony have pledged their faith to each other and having declared the
same, by the authority vested in me by the Commonwealth of Virginia, I hereby

pronounce you husband and wife.
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Sample II.
We are gathered here, in the presence of this company to join

, and in marriage.

This is a solemn occasion, since the vows that are exchanged and the
commitments that are acknowledged must be granted and accepted thoughtfully and
deliberately. But even more important, this is a joyous occasion because the lives of
two people will be enriched by their joining together. We have the honor to share this
day with them.

Marriage between a man and a woman is not created by the ceremony, but
instead is born in their hearts and mind. It is founded upon their mutual love, trust,
and respect. Our purpose, then, is to celebrate the commitments which

and have already made inwardly

to each other. This ceremony is the open and visible sign of these commitments, and
further represents their desire and intent to grow with one another, and to ensure that

their struggles will be less severe and their triumphs will be greater because they will
be together. You, who are the dearest of family and friends, are an invaluable part of
today’s celebration, the happiest occasion in the lives of these two people.

, do you take to be your

wedded wife, to live together in the holy state of matrimony, to love her, comfort her,
honor and keep her, in sickness and in health, and forsaking all others, be faithful
unto her as long as you both shall live?

(Response: 1 DO)

, do you take to be your

wedded husband, to live together in the holy state of matrimony, to love him, comfort
him, honor and keep him, in sickness and in health, and forsaking all others, be
faithful unto him as long as you both shall live?

(Response: 1 DO)

, please repeat after me:

I, , take you , to be my

wedded wife, to have and to hold from this day forward, for better or worse, for richer
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or poorer, in sickness and in health, to love and to honor, as long as we both shall
live.

, please repeat after me:

I take you , to be my

wedded husband, to have and to hold from this day forward, for better or worse, for
richer or poorer, in sickness and in health, to love and to honor, as long as we both
shall live.

, will you now place the ring on

’s finger, and repeat after me:

I give this ring to you as a symbol of my love. As I place it on your finger, |
give you all that I am and ever hope to be. In token and pledge of my constant faith
and love, with this ring, I thee wed.

, will you now place the ring on

’s finger, and repeat after me:

I give this ring to you as a symbol of my love. As I place it on your finger, I
give you all that I am and ever hope to be. In token and pledge of my constant faith
and love, with this ring, I thee wed.

Since and have consented

together in marriage, and have witnessed the same before this company, and have
pledged their love to each other, and have declared the same by giving and receiving
a ring, and by joining hands, therefore, by the virtue of the authority vested in my by
the laws of the Commonwealth of Virginia, I now pronounce you husband and wife.
You may kiss the bride.
(Bride and Groom turn to face the congregation)

I would like to present to you for the first time, Mr. and Mrs.
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SECTION Il - GENERAL DISTRICT COURT

A. CONTEMPT

Chapter 1. Forms of Contempt: Criminal and Civil

A. Distinguishing Civil and Criminal Contempt

(1) Civil Contempt

In a civil contempt proceeding, a court can order imprisonment (or payment of a fine)
until a respondent complies with a court order when a respondent has refused to do an
affirmative act required by the provisions of a court order. Int’l Longshoremen’s Ass'n v.
Commonwealth ex. rel. Va. Ferry Corp., 193 Va. 773 (1952); Epperly v. Montgomery, 46
Va. App. 546 (2005). Imprisonment as part of a civil contempt case is not imposed as
punishment; it is intended to be remedial by coercing the respondent to do what
respondent refuses to do. Id. The court orders the respondent to stand committed unless
and until the affirmative act required by the court’s order is performed. When the
respondent in a civil contempt proceeding complies with the obligations under the court
order, the contempt is purged, and the contemnor is released from imprisonment or
relieved of any conditional fine. Int’l Union v. Bagwell, 512 U.S. 821, 828 (1994); Leisge
v. Leisge, 224 Va. 303 (1982).

(2) Criminal Contempt

On the other hand, criminal contempt is “any act which is calculated to embarrass,
hinder, or obstruct the court in the administration of justice....” Potts v. Commonwealth,
184 Va. 855, 859 (1946); Carter v. Commonwealth, 2 VVa. App. 392, 396 (1986).
Criminal contempt is “an act in disrespect of the court and its processes, or which
obstructs the administration of justice, or tends to bring the court into disrepute.”
Henderson v. Commonwealth, No. 2382-09-1, 2010 Va. App. LEXIS 451 (Nov. 16,
2010) (unpublished) citing Carter v. Commonwealth, 96 Va. 791 (1899).

Criminal contempt proceedings are punitive and prosecuted to preserve the court’s power
and vindicate the dignity of the court. United Steelworkers v. Newport News
Shipbuilding, 220 Va. 547, 549-50 (1979). If the purpose is punitive and the sentence is
to be fixed and to be imposed retrospectively for a completed act of disobedience, then it
is criminal. Int’l Union v. Bagwell, 512 U.S. 821 (1994); Commonwealth v. Shook, 83 Va.
Cir. 85 (City of Roanoke 2011).
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(3)

Clarify Whether the Proceeding is Civil or Criminal

The same act or omission may constitute both civil and criminal contempt. Mills v. Mills,
70 Va. App. 362 (2019).! Thus, the court should clarify at the outset of the hearing
whether proceedings are criminal or civil.? Criminal contempt sanctions cannot be
imposed in a civil contempt proceeding. Leisge, 224 Va. at 308. Furthermore, in a
criminal contempt case, any later compliance will not end confinement. Commonwealth
v. Shook, 83 Va. Cir. 85, 87 (City of Roanoke 2011) (unpublished).

B. Civil Contempt

1)

)

(3)

Articulate the Civil Nature of the Civil Contempt Proceeding

Civil contempt proceedings are for the purpose of preserving and enforcing the rights of
private parties, and the punishment is remedial and for the benefit of the complainant.
Mills, 70 Va. App. at 373; United Steelworkers of America v. Newport News Shipbuilding
& Dry Dock Co., 220 Va. 547, 549 (1979). When the civil contemnor complies with the
obligations under the court order, the civil contempt is purged, and the court releases the
contemnor from imprisonment or payment of any conditional fine. /n¢’l Union v.
Bagwell, 512 U.S. 821 (1994).

Issue Process to Provide Notice

A civil contemnor is entitled to notice and an opportunity to be heard. Int’l Union v.
Bagwell, 512 U.S. 821 (1994). Thus, the court authorizes and issues a civil rule to show
cause (or capias, where appropriate) to be properly served. Service of civil contempt
process upon a contemnor’s attorney without service on the respondent is insufficient to
meet the actual notice requirements for contempt. Steinberg v. Steinberg, 21 Va. App. 42
(1995).

Ensure the Underlying Order Expressed Clear Duties

Before a person may be held in contempt for violating a court order, the underlying order
must be clear and definite as to the duties imposed on the person, and the command must
be expressed rather than implied. Winn v. Winn, 218 Va. 8, 10 (1977); Virginia Dept. of
Corrections v. Estep, No. 0485-16-2, 2016 Va. App. LEXIS 260 (Oct. 11, 2016)
(unpublished); Friedman v. Smith, Nos. 0117-22-1 and 0495-22-1 2023 WL 362352 (Jan.
24, 2023). If there is no legal authority for the court’s original order, then the court

! The Court of Appeals of Virginia in Mills upheld the lower court’s civil contempt sanction that Mrs. Mills buy the
life insurance she was required to purchase under the parties’ property settlement agreement (PSA) and that she pay
her husband $1,066.00 as damages he incurred as a result of the breach. However, the Court reversed as to the
$1,000.00 fine the lower court imposed upon Mrs. Mills (which had been suspended so long as no other PSA
Section 2.3 violations occurred). It held that the fine payable to the court was primarily punitive and thus a criminal
contempt sanction for which she did not receive the due process accorded in criminal cases.

2 An inmate is entitled to good conduct credits under Va. Code Ann. § 53.1-116 if the inmate is serving time for
criminal contempt. 2004 Va. Op. Atty. Gen. 173. This provision is not applicable in cases of civil contempt.
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abuses its discretion if it holds a party in civil contempt based upon it. Edwards v.
Vesilind, 292 Va. 510, 536 (2016).

(4) Do Not Enforce a Void Order

If a court did not have jurisdiction originally, the violation of its order will not support a
later contempt judgment. Leisge v. Leisge, 224 Va. 303 (1982). A challenge to the
validity of a contempt order as void must be made by either appealing the order or
attacking it in a collateral proceeding once the respondent has submitted to the
jurisdiction of the court. Sasson v. Shenhar, 276 Va. 611 (2008); Sasson v. Shenhar, No.
211055, 2022 WL 17498872 (December 8, 2022) (unpublished).?

(5) Scrutinize Non-Party Contempt Allegations

In order to find a non-party to an injunction subject to its terms, the non-party must have
had actual knowledge of the injunction, and the evidence must show that the non-party
violated the terms of the injunction while acting as an agent of (or in concert with) one or
more of the named parties in the original injunction. Powell v. Ward, 15 Va. App. 553
(1992).

Other court orders involving attorneys and other non-parties may give rise to contested
litigation. For instance, in Glanz v. Mendelson, 34 VVa. App. 141 (2000), the Court of
Appeals of Virginia held that an attorney for a party who was not identified as one made
subject to the court’s directives, could not be held in contempt. See also Mardula v.
Mendelson, 34 Va. App. 120 (2000); Leisge, 224 Va. 303 (1982); Friedman v. Smith, No.
0495-22-1, 2023 WL 362352 (January 24, 2023) (unpublished).

(6) Appointment of Counsel in Civil Contempt Cases

Generally, counsel is not appointed in civil cases. Darnell v. Peyton, 208 Va. 675, 677
(1968). In Darnell, the Court of Appeals of Virginia referred to what is now Virginia
Code Section 17.1-606 and noted that, although the Section allows for counsel to be
appointed for an indigent in a civil case, it “does not specifically require the appointment
of such counsel.” 1d. However, there are situations, including when the indigent
respondent is at risk of incarceration, wherein counsel should be appointed in a civil
contempt case. Although Darnell involved a civil habeas corpus proceeding and not
contempt, the Court of Appeals of Virginia found that Mr. Darnell was entitled to the
assistance of counsel. Id. 208 Va. at 676.

The Court of Appeals of Virginia in Krieger v. Commonwealth, 38 VVa. App. 569, 584
(2002), ruled that, based upon the facts therein, the indigent respondent in the civil
contempt proceeding on appeal before the Court of Appeals, did not have a right to court-
appointed counsel on either equal protection or due process grounds. See Krieger for a
thorough analysis.

3 The Court held that contemnor’s declaratory judgment action to challenge a contempt finding instead of having an
outstanding capias executed was inappropriate.
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Juvenile and domestic relations district courts have the discretion to appoint counsel
pursuant to Virginia Code Section 16.1-266 for a respondent in a civil contempt
proceeding for failure to pay child support* under Virginia Code Section 16.1-278.16. If
there is a risk of incarceration, Virginia judges normally appoint counsel for indigent
respondents. See Virginia Code Section 16.1-266 for details regarding appointment of
counsel in the context of child support and other civil juvenile and domestic relations
court proceedings.

(7) Ensure Bail is Determined

A person arrested on a civil contempt capias is entitled to a determination regarding bail.
Va. Code Ann. § 19.2-120. The arresting officer must take the respondent forthwith to a
magistrate for a bond decision. Then bond can be reviewed in the district court. Va. Code
Ann. § 19.2-124. The district court must inform the alleged contemnor of his right to
appeal to the circuit court from its order denying or fixing the terms of bond. Va. Code
Ann. § 19.2-120.

(8) Provide Due Process

A respondent in a civil contempt case is entitled to due process, including an opportunity
to be heard and present evidence in his defense. The Fourteenth Amendment requires that
alleged contemnors “have a reasonable opportunity to meet the charge of contempt by
way of defense or explanation.” Street v. Street, 24 Va. App. 14, 20 (1997) (citing Cooke
v. United States, 267 U.S. 517, 537 (1927)). This due process right “includes the right to
testify, to examine the opposing party, and to call witnesses in defense of the alleged
contempt.” Id. (citing 270 C.J.S. Divorce 456 (1986)). In Street, the Court of Appeals
held that the trial court erred when it refused to allow a party to present evidence to show
his inability to pay support, which is a defense to contempt. Id. at 622.

(9) Ensure the Failure to Abide by the Order was Voluntary

The respondent’s failure to obey the underlying court order must be shown to have been
voluntary. Street, 24 Va. App. at 22 (holding that husband’s income reduction when he
sold his carpet business to work for someone else was not contumacious in his failure to
pay support case). On the other hand, the “absence of willfulness does not necessarily
relieve one from civil contempt.” Leisge, 224 Va. at 309 (quoting McComb v.
Jacksonville Paper Co., 336 U.S. 187, 191 (1949)). The Supreme Court of Virginia
articulated in Leisge that, civil, “as distinguished from criminal contempt is a sanction to
enforce compliance with an order of the court or to compensate for losses or damages

4 Noncompliance with a support award is punishable in a contempt of court proceeding because it is a self-executing
order, unlike a civil judgment. Sheehy v. Williams, 299 Va. 274, 280, n. 4 (2020) citing Doug Rendleman,
Enforcement of Judgments and Liens in Virginia § 7.1 at 7-1 to 7-2 (3d ed. 2014); W. Hamilton Bryson, Bryson on
Virginia Civil Procedure § 18.04[1], at 18-18 (5" ed. 2017).
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(10)

(11)

sustained by reason of noncompliance.... Since the purpose is remedial, it matters not
with what intent the defendant did the prohibited acts.” Id.

Burden of Production and Burden of Proof

The moving party has the burden of proving respondent failed to comply with a court
order. Alexander v. Alexander, 12 Va. App. 691, 696 (1991). It is then respondent’s
burden to provide justification for the failure to comply. Id. The court then determines
whether it was willful. Id.; See also Koons v. Crane, 72 Va. App. 720, 737 (2021).

The Court of Appeals of Virginia has held that the standard of proof required in a civil
contempt case is not guilt beyond a reasonable doubt, as in criminal cases. UMWA v.
Covenant Coal Corp., 12 Va. App. 135, 147 (1991) (citing Hicks v. Feiock, 485 U.S. 624,
630 (1988)); Abdlazez v. McLane, No. 2560-11-4, 2012 Va. App. LEXIS 126 (Apr. 24,
2012) (unpublished). Instead, “[c]ivil contempt cases must be established by clear and
convincing evidence....” Allstar Lodging, Inc. v. Rookard, 2013 U.S. Dist. at LEXIS
160845 (W.D. Va. Nov. 12, 2013).

Civil Contempt Orders

Even where a court has found that a party could be held in contempt, it is in the court’s
discretion whether to enter a contempt finding and impose sanctions. Wells v. Wells, 12
Va. App. 31, 36 (1991). In addition, a suspended sentence can be imposed since the court
must use the “least possible power adequate to the end proposed.” Hicks v. Feiock, 485
U.S. 624, 637 n. 8 (1988) (emphasis added) (quoting Shillitani v. United States, 384 U.S.
364, 371 (1966)).

Upon finding a party in contempt, a judge has broad discretion in determining a sanction
to enforce the court’s decrees. Koons v. Crane, 72 Va. App. 720, 739 (2021).° This may
include an order that the complainant be compensated for losses due to the contemnor’s
noncompliance. Id. 72 VVa. App. at 743. For instance, in Koons, the Fairfax Circuit
Court’s order that the difference between a property’s fair market value and foreclosure
proceeds be included as a sanction was upheld on appeal. The sanction must be
“narrowly tailored” to correct the problem. Switzer v. Switzer, 273 Va. 326 (2007).°

Coercive civil contempt sanctions are imposed “to compel a recalcitrant defendant to
comply with a court’s order,” and they attempt to coerce the contemnor into doing what
he is required to do but is refusing to do. Epperly, 46 Va. App. at 558. A contemnor can
avoid a sanction by complying with the court’s order. Powell v. Ward, 15 Va. App. 553
(1992). For example, in Homecare of Virginia v. Jones, No. 3134-03-1, 2004 WL
8344174 (Apr. 20, 2004) (unpublished) the trial court found the contemnor in civil

5 In divorce cases, courts can award counsel fees in contempt proceedings to enforce court orders. Carswell v.
Materson, 224 Va. 329 (1982).

% In a child custody case, the Court of Appeals in Winters v. Winters, 73 Va. App. 581 (2021), held that dismissing
an appeal to the circuit court as a sanction for the parent disobeying a circuit court order was an abuse of discretion
as unduly severe for tangential misconduct and not narrowly tailored enough to correct the violation at issue.
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contempt for failing to lower the number of nursing home residents. The Court of
Appeals upheld the sentence of six months in jail with a purge clause for release when
three residents were moved. In Weber v. County of Henrico, No. 1132-17-2, 2018, Va.
App. LEXIS 150 (June 5, 2018), the Court of Appeals upheld the judgment of the trial
court finding contempt and ordering payment of a fine of one hundred dollars per day
until the violation of a county zoning ordinance prohibiting the storage of junk on his
property was abated.

It is said that the contemnor “holds the key to his cell in the jail” because, by committing
an affirmative act and complying with the court order, the contemnor can purge the
contempt and be released. See Walker-Duncan v. Duncan, No. 1752-03-1, 2004 Va. App.
LEXIS 26 (Jan. 20, 2004) (unpublished) available at
http://www.courts.state.va.us/opinions/opncavwp/1752031.pdf (upholding a civil
contempt finding for failure to pay guardian ad litem fees where contemnor could purge
the contempt with monthly payments). A contempt finding for failure to pay court
ordered counsel fees can also be purged upon payment. Frazier v. Commonwealth, 3 Va.
App. 84 (1986). Similarly, the court can impose a sentence of six months in jail for civil
contempt unless purged by paying past due insurance premiums. McCoy v. McCoy, 55
Va. App. 524 (2010). Likewise, fines may be imposed, and once the court order is
obeyed, “the future, indefinite, daily fines are purged.” Int’l Union v. Bagwell, 512 U.S.
821, 829 (1994).

A civil contempt order must state that the order is conditional and that the sanction will
terminate as soon as the contemnor purges the contempt. The order should also include a
review date so that the court can then determine respondent’s ability and willingness to
purge the contempt. The contemnor has the burden to prove a purge.

(12) Judgment Debtor Failing to Answer Interrogatories or Convey Property

Generally, if a jJudgment debtor (or other person summoned under Virginia Code Section
8.01-506) fails to appear, makes evasive answers, or fails to deliver property as required
by Section 8.01-507, the court issues a rule to show cause or a capias. Upon proper
service, under the procedure set forth in Section 8.01-508, if the person in default fails to
answer or convey and deliver, he may be incarcerated until he does so. Once he does so,
the court shall discharge the person.

(13) Right to Appeal

From the district courts, there is an appeal of right from a civil contempt order to the
circuit court, which shall hear the case de novo. Va. Code Ann. § 16.1-106. Note that the
Supreme Court of Virginia has concluded that Virginia Code Section 19.2-318 does not
provide appellate jurisdiction to review the dismissal of a rule to show cause upon a
refusal to hold a party in civil contempt in circuit court. Jenkins v. Mehra, 281 Va. 37, 48
(2011).
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C. Criminal Contempt

(1) Articulate the Criminal Nature of the Proceeding

The court should clearly articulate the criminal nature of the contempt proceeding as
early as possible to eliminate the confusion associated with the types of contempt
proceedings. Powell v. Ward, 15 Va. App. at 553. In Powell, the trial court erred in
imposing criminal contempt sanctions in a civil contempt proceeding. Clarification also
helps ensure that respondents are afforded all constitutional and statutory rights and are
aware of the procedural rules and standard of proof. Id. 15 Va. App. at 559.

(2) Determine Whether the Alleged Criminal Contempt is Direct or Indirect

When the contemptuous conduct is committed in the presence of the court, it is classified
as direct contempt, and the court can proceed upon its own knowledge of the facts and
punish the offender without further proof or trial in any form. Burdett v. Commonwealth,
103 Va. 838, 845-45 (1904); Henderson v. Commonwealth, No. 2383-09-1, 2010 Va.
App. LEXIS 451 (Nov. 16, 2010) (unpublished) available at
https://www.vacourts.gov/opinions/opncavwp/2383091.pdf.

Indirect contempt is contempt that is not in the presence of the court, and the offender
must be brought before the court by a rule to show cause or some other sufficient
process.” The power of the court to punish is the same in both cases. Davis v.
Commonwealth, 219 Va. 395, 398 (1978) (citing Burdett v. Commonwealth, 103 Va. at
845-46). Direct contempt is always criminal contempt. Indirect contempt may be criminal
or civil.

If some of the contemptuous conduct occurs outside “open court,” then the case must be
treated as indirect contempt and full due process principles apply, including prior notice
and an opportunity to be heard. Scialdone v. Commonwealth, 279 Va. 422 (2010),
Harrington v. Commonwealth, No. 0522-09-4, 2010 Va. App. LEXIS 157 (Apr. 27,
2010) (unpublished). In Bell v. Commonwealth, 81 VVa. App. 616 (2024), the Court of
Appeals of Virginia held that sending letters to a jury panel was not conduct that occurred
in the court’s presence and thus, the defendant should not have been summarily found in
contempt of court under Virginia Code Section 18.2-456.

(3) Direct Summary Contempt is a Form of Criminal Contempt, Not Civil Contempt

Criminal contempt proceedings are punitive and are prosecuted to preserve the power and
vindicate the dignity of the court. United Steelworkers v. Newport News Shipbuilding,
220 Va. 547, 549-50 (1979). Generally, criminal contempt is an act that is calculated to
embarrass, hinder, or obstruct the court in the administration of justice. Potts v.
Commonwealth, 184 Va. 855, 859 (1946); Carter v. Commonwealth, 2 Va. App. 392, 396

" The Supreme Court of Virginia recognizes that “constructive contempt” is the same thing as “indirect contempt.”
Davis v. Commonwealth, 219 Va. 395 (1978).
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(1986). If the purpose is punitive and the sentence is to be fixed and imposed
retrospectively for a completed act of disobedience, then it is criminal.

(a) Common Law Summary Contempt
(1) Summary Contempt Origins

Summary contempt was originally solely a common law offense. Judges in
Virginia have always had the power to fine and imprison for contempt in order to
protect “the administration of justice, with a promptitude calculated to meet the
exigency of the particular case.” Wells v. Commonwealth, 21 Gratt 500, 503
(1871).

Regarding common law contempt, in 1899 the Supreme Court of Virginia
recognized that “[o]ur conception of courts, and of their powers and functions,
comes to us through that great system of English jurisprudence known as the
‘common law,” which we have adopted and incorporated into the body of our
laws.” Carter v. Commonwealth, 96 Va. 791 (1899). Under common law, there
was a “general recognition” that courts are clothed with the power to punish for
contempt. Nicholas v. Commonwealth, (1947) (quoting Gompers v. Bucks Stove &
Range Co., 221 U.S. 418, 450 (1911)).

The Supreme Court of Virginia noted in Carter v. Commonwealth that:

[T]here was no such court at common law as one with powers
beyond the legislative reach ... there is an inherent power of
self-defense and self-preservation; that this power may be
regulated but cannot be destroyed, or so far diminished as to be
rendered ineffectual by legislative enactment; that it is a power
necessarily resident in and to be exercised by the court itself....

Carter v. Commonwealth, 96 Va. 791, 816 (1899).
(2) Virginia General Assembly Enacts First Contempt Statute in 1830-31

The Virginia General Assembly first enacted legislation regarding contempt in its
1830-31 session. The Supreme Court of Virginia in Carter noted:

By an act of Assembly passed in 1830-31 (See Session Acts, p. 48)
the Legislature undertook to enumerate and to classify contempt of
court, and to prescribe the manner in which they should be
punished. This act appears in the Code of 1849 as sections 24 and
25, chapter 194, as follows:
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“Sec. 24. The courts and the judges, and justices thereof, may issue
attachments for contempt, and punish them summarily, only in the
cases following:

First. Misbehavior in the presence of the court, or so near thereto
as to obstruct or interrupt the administration of justice.

Secondly. Violence or threats of violence to a judge, justice or
officer of the court, or to a juror, witness or party going to,
attending, or returning from, the court, for or in respect of any act
or proceeding had, or to be had, in such court.

Thirdly. Misbehavior of an officer of the court, in his official
character.

Fourthly. Disobedience or resistance of an officer of the court,
juror, witness or other person, to any lawful process, judgment,
decree or order of the said court.”

“Sec. 25. No court shall, without a jury, for any such contempt as
IS mentioned, impose a fine exceeding fifty dollars, or imprison
more than ten days. But in any such case the court may empanel a
jury (without an indictment, information or any formal pleading) to
ascertain the fine or imprisonment proper to be inflicted, and may
give judgment according to the verdict.”

Carter, 96 Va. at 803.

(3) General Assembly Attempts to Require a Jury Trial at Defendant’s Request
with Newly Designated “Indirect Contempt” Cases in 1898

The 1830-31 summary contempt statute continued in force until the General
Assembly session of 1898, when it was amended on February 26, 1898. 1898 Va.
Acts Ch. 513. The Virginia General Assembly believed it was “wise to limit the
classes of contempt which could thus be tried” by the judge alone without a jury.
Yoder v. Commonwealth, 107 Va. 823, 828 (1907). The resulting 1898 Act of
Assembly was as follows:

1. Be it enacted by the General Assembly of Virginia, That section
three thousand seven hundred and sixty-eight of the Code of
Virginia be amended and re-enacted so as to read as follows:

Section 3768. The courts and judges may issue attachments for
contempt, and punish them summarily, only in the following cases,
which are hereby declared to be direct contempt, all other
contempt being indirect contempt:

ASSOCIATION OF DISTRICT COURT JUDGES OF VIRGINIA 2024 EDITION
BENCHBOOK COMMITTEE

24



DISTRICT COURT JUDGES’ BENCHBOOK SECTION I1(A) — FORMS OF CONTEMPT

First. Misbehavior in the presence of the court, or so near thereto
as to obstruct the administration of justice.

Second. Violence or threats of violence to a judge or officer of the
court or to a juror, witness or party going to, attending or returning
from the court, for or in respect of any act or proceeding had or to
be had in such court.

Third. Misbehavior of an officer of the court in his official
character.

Fourth. Disobedience or resistance of an officer of the court, juror
or witness to any lawful process, judgment, decree or order of the
said court.

When the court adjudges a party guilty of a direct contempt it shall
make an entry of record, in which shall be specified the conduct
constituting such contempt, and shall certify the matter of
extenuation or defense set up by the accused, and the evidence
submitted by him and the sentence of the court.

Subsection.

Proceedings in Cases of Indirect Contempt. -- Upon the return of
an officer on process, or upon an affidavit duly filed, showing any
person guilty of indirect contempt, a writ of attachment or other
lawful process may issue, and such person may be arrested and
brought before the court, and thereupon a written accusation,
setting forth succinctly and clearly the facts alleged to constitute
such contempt, shall be filed, and the accused required to answer
the same, by an order which shall fix the time therefor and also the
time and place for hearing the matter. A copy of this order shall be
served upon the accused, and upon a proper showing the court may
extend the time so as to give the accused a reasonable opportunity
to purge himself of such contempt.

After the answer of the accused, or if he fail or refuse to answer,
the court may proceed at the time so fixed to hear and determine
such accusation upon such testimony as shall be produced. If the
accused answer, the trial shall proceed according to the rules
governing the trial of criminal cases, and the accused shall be
entitled to compulsory process for his witnesses and to be
confronted with the witnesses against him.
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Such trial shall be by the court, or, upon the application of the
accused, a trial by jury shall be had, as in any case of a
misdemeanor.

If the jury finds the accused guilty of contempt, they shall fix the
amount of his punishment by their verdict.

The testimony taken on the trial of any case of contempt shall be
preserved on motion of the accused, and any judgment of
conviction therefor may be reviewed on writ of error from the
Circuit Court having jurisdiction, if the judgment is by a County
Court, or on writ of error from the Supreme Court of Appeals, if
the judgment is by a Circuit or Corporation Court. In the Appellate
Court the judgment of the trial court shall be affirmed, reversed, or
modified as justice may require. If the writ of error to the judgment
of a County Court is refused by the Circuit Court having
jurisdiction, application may then be made to the Court of Appeals.

2. All acts and parts of acts, so far as they conflict with this act,
are, to that extent, hereby repealed.

1898 Va. Acts Ch. 513.

(4) Supreme Court of Virginia Strikes the New Statute Allowing for a Jury Trial
at Defendant’s Request with “Indirect Contempt” Cases in 1899

It did not take long for the Supreme Court of Virginia to review the
constitutionality of the new law allowing a defendant to demand a jury trial in
indirect contempt cases. In Carter v. Commonwealth, 96 Va. 791 (1899), the
Supreme Court of Virginia held that the legislature lacked the power to abrogate
judges’ power to adjudicate contempt cases by allowing for a jury trial in indirect
contempt cases. It held:

[T]here is an inherent power of self-defense and self-
preservation; that this power may be regulated but cannot be
destroyed, or so far diminished as to be rendered ineffectual by
legislative enactment; that it is a power necessarily resident in
and to be exercised by the court itself, and that the vice of an
act which seeks to deprive the court of this inherent power is
not cured by providing for its exercise by a jury....

Id. at 816.

(5) General Assembly Commences Constitutional Amendment Process to Give
Itself the Power to Regulate Contempt
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After the Carter decision holding that the General Assembly cannot deprive the
courts of the power to summarily punish for indirect contempt by providing for a
jury trial, the Constitution of Virginia was amended to state that the General
Assembly “may regulate the exercise by courts of the right to punish for
contempt.” Yoder v. Commonwealth, 107 Va. 823, 829 (1907).

The resulting contempt statute, as it was amended in 1904, then numbered
Virginia Code Section 3768, provided that:

The courts and judges may issue attachments for contempt, and
punish them summarily, only in the cases following:

First. Misbehavior in the presence of the court, or so near thereto
as to obstruct or interrupt the administration of justice.

Second. Violence, or threats of violence, to a judge or officer of
the court, or to a juror, witness, or party going to, attending, or
returning from the court, for or in respect of any act or proceeding
had or to be had in such court.

Third. Obscene, contemptuous or insulting language addressed to a
judge for or in respect of any act, or proceeding had, or to be had,
in such court, or like language used in his presence and intended
for his hearing for or in respect of such act or proceeding.

Fourth. Misbehavior of an officer of the court in his official
character.

Fifth. Disobedience or resistance of an officer of the court, juror,
witness, or other person to any lawful process, judgment, decree or
order of the said court.

1887 Code of Virginia, as amended, § 3768 (1904).

As it did in the Carter decision in 1899, the Supreme Court of Virginia in 1907, in
Yoder v. Commonwealth, 107 Va. 823, 827 (1907), again reviewed the
constitutionality of the General Assembly’s attempt to limit the criminal cases
barring a jury trial. This time the Court held that the contempt statute was “a
reasonable regulation of the exercise by the courts of the power to punish for
contempt.” Id. at 830.

(b) Current Summary Contempt Statute (§ 18.2-456)

Virginia Code Section 818.2-456, entitled “Cases in which courts and judges may
punish summarily for contempt,” states:
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A. The courts and judges may issue attachments for contempt, and punish them
summarily, only in the following cases:

(1) Misbehavior in the presence of the court, or so near thereto as to obstruct
or interrupt the administration of justice;®

(2) Violence, or threats of violence, to a judge or officer of the court, or to a
juror, witness, or party going to, attending, or returning from the court, for or
in respect of any act or proceeding had, or to be had, in such court;

(3) Vile, contemptuous, or insulting language addressed to or published of a
judge for or in respect of any act or proceeding had, or to be had, in such
court, or like language used in his presence and intended for his hearing for or
in respect of such act or proceeding;

(4) Misbehavior of an officer of the court in his official character;

(5) Disobedience or resistance of an officer of the court, juror, witness, or
other person to any lawful process, judgment, decree, or order of the court;
and

(6) Willful failure to appear before any court or judicial officer as required
after having been charged with a felony offense or misdemeanor offense or
released on a summons pursuant to Va. Code § 19.2-73 or § 19.2-74.

B. The judge shall indicate, in writing, under which subdivision in subsection A
a person is being charged and punished for contempt.

C. Nothing in subdivision A 6 shall be construed to prohibit prosecution under §
19.2-128.9 The provisions of subdivision A 6 shall not apply to any person
who is (i) incarcerated in any correctional facility or (ii) (a) detained in any
state or federal facility or (b) in the custody of a law enforcement officer at the
time such person is required to appear before any court or judicial officer.

(c) Additional Summary Contempt Statutory Provisions
(1) 8 18.2-457. Fine and Imprisonment by Court Limited Unless Jury Impaneled

Section 18.2-457 of the Code of Virginia states:

8 For example, a mother balling up a child support summons in court in front of the judge is misbehavior in the
presence of the court. Parham v. Commonwealth, 60 Va. App. 450 (2012).

% Section 19.2-128 does not penalize failing to appear for a revocation proceeding. Thus, failing to appear for a
revocation proceeding must be charged under § 18.2-456. Merritt v. Commonwealth, 69 Va. App. 452 (2018).
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No court shall, without a jury, for any such contempt as is
mentioned in the first class embraced in Va. Code § 18.2-456,
impose a fine exceeding $250 or imprison more than ten days; but
in any such case the court may, without an indictment, information
or any formal pleading, impanel a jury to ascertain the fine or
imprisonment proper to be inflicted and may give judgment
according to the verdict.

1950 Code of Virginia, as amended, § 18.1-295; 1960, c. 358; 1975, cc. 14, 15;
1999, c. 626.19

(2) §18.2-458. Power of Judge of District Court to Punish for Contempt
Section 18.2-458 of the Code of Virginia states:

A judge of a district court shall have the same power and
jurisdiction as a judge of a circuit court to punish summarily for
contempt, but in no case shall the fine exceed $250, or the
imprisonment exceed ten days, for the same contempt.

1950 Code of Virginia, as amended, § 18.1-293; 1960, c. 358; 1975, cc. 14, 15;
1999, c. 626.1!

(3) § 16.1-69.24. Contempt of Court (District Courts)
Section 16.1-69.24 of the Code of Virginia states:

A. A judge of a district court shall have the same powers and jurisdiction
as a judge of a circuit court to punish summarily for contempt, but in
no case shall the fine exceed $250 and imprisonment exceed 10 days
for the same contempt. From any such fine or sentence, there shall be
an appeal of right within the period prescribed in this title and to the
court or courts designated therein for appeals in other cases, and the
proceedings on such appeal shall conform in all respects to the
provisions of 88 18.2-456 through 18.2-459.

B. Any person charged with a felony offense, misdemeanor offense, or
released on a summons pursuant to Va. Code§ 19.2-73 or 19.2-74 who
fails to appear before any court or judicial officer as required shall not
be punished for contempt under this provision but may be punished for
such contempt under subdivision A 6 of § 18.2-456.

10 The fine was increased from $50 to $250 in 1999.

11 The fine was increase from $50 to $250 in 1999.
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1950 Code of Virginia, as amended, § 16.1-69.24; 1972, c. 708; 1973, c. 546;
2000, cc. 164, 185; 2019, c. 708.1

(4) §18.2-459. Appeal from Sentence of such Judge
Section 18.2-459 of the Code of Virginia states:

Any person sentenced to pay a fine, or to confinement, under Va.
Code § 18.2-458, may appeal therefrom to the circuit court of the
county or city in which the sentence was pronounced, upon
entering into recognizance before the sentencing judge, with surety
and in penalty deemed sufficient, to appear before such circuit
court to answer for the offense. If such appeal be taken, a
certificate of the conviction and the particular circumstances of the
offense, together with the recognizance, shall forthwith be
transmitted by the sentencing judge to the clerk of such circuit
court, who shall immediately deliver the same to the judge thereof.
Such judge, sitting without a jury, shall hear the case upon the
certificate and any legal testimony adduced on either side, and
make such order therein as may seem to him proper.

1950 Code of Virginia, as amended, § 18.1-294; 1960, c. 358; 1975, cc. 14, 15;
2013, c. 615.

(5) Violation of Juvenile Court Order (§ 16.1-292)

In 2020, Section 16.1-292 (which is within Chapter 11 Juvenile and Domestic
Relations District Courts, Article 10 Probation and Parole) was amended to
reduce the period of confinement for juveniles from ten days to seven days for
each violation of a juvenile court order. This applies to contempt violations
involving juveniles or when a child in need of supervision is found to have
willfully and materially violated an order of the court. Please see Section 16.1-292
for a detailed review of these provisions.

(6) Common-Law
Section 1-200 of the Code of Virginia states:
The common law of England, insofar as it is not repugnant to the
principles of the Bill of Rights and Constitution of this

Commonwealth, shall continue in full force within the same, and
be the rule of decision, except as altered by the General Assembly.

12 The fine was increased from $50 to $250 in 2000.
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1919 Code of Virginia, as amended, § 2, § 1-10; 2005, c. 839.

Regarding how common-law offenses are punished, Section 18.2-16 of the Code
of Virginia states:

A common-law offense, for which punishment is prescribed by
statute, shall be punished only in the mode so prescribed.

1950 Code of Virginia, as amended, § 18.1-8; 1960, c. 358; 1975, cc. 14, 15.
(d) Direct Criminal Contempt Procedures and Case Law

(1) A district court judge has the power to punish summarily for direct contempt,
which occurs in the presence of the court. Va. Code Ann. 8§88 16.1-69.24, 18.2-456
et seq. It is a power essential and inherent to the very existence of our courts to
preserve the confidence and respect of the people without which the rights of the
people cannot be maintained and enforced. It implicates the trial court itself in
both the offense and its adjudication.

(2) Direct contempt occurs only if it is “actually observed by the court.” Henderson v.
Commonwealth, No. 2382-09-1, 2010 Va. App. LEXIS 451 (Nov. 16, 2010)
(unpublished) citing In re Oliver, 333 U.S. 257, 275-76 (1948). Contemptuous
conduct in the hallway of the courthouse is not in the presence of the court.
Heffernan v. Commonwealth, No. 2103-13-4, 2014 Va. App. LEXIS 364 (Nov. 4,
2014) (unpublished). See also Middlebrooks v. Commonwealth, Record No. 1516-
01-1, 2002 WL 1751370 (Va. App. July 30, 2002) (unpublished) (swearing in
court held to be a violation of Subsection 1 of Section 18.2-456). Showing an
actual obstruction or interruption of justice is not necessary if the misbehavior is
in the presence of the court. Parham v. Commonwealth, 60 Va. App. 450 (2012).

A verbal order of the court during court, if violated, can give rise to a Subsection
(5) contempt offense. Crandley v. Commonwealth, Record No. 1694-98-1, 1999
WL 1133561 (Va. App. Aug. 10, 1999) (unpublished); Lalik v. Commonwealth,
Record No. 1805-99-3, 2000 WL 558620 (Va. App. May 9, 2000) (unpublished).

(3) If the contempt is direct, a summary proceeding is permissible immediately
without an attorney representing the accused. In order to “preserve order in the
courtroom for the proper conduct of business, the court must act instantly to
suppress disturbance, violence, physical obstruction, or disrespect to the court
when it occurs in open court.” Cooke v. United States, 267 U.S. 517, 534-35
(1925). There is no need for evidence or assistance of counsel before punishment
because the court has seen the offense. Id.

The trial judge should notify the person of the conduct observed. The defendant
cannot be compelled to testify against himself, but he must be given an
opportunity to explain his conduct in mitigation or state why he should not be
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punished. Amos v. Commonwealth, 61 Va. App. 730 (Va. App. 2013), aff’d 287
Va. 301 (2014). In addition, the contemnor must be given an opportunity to object
before or after the contempt finding. Id.

(4) The trial judge does not have to adjudicate direct criminal contempt committed in
his presence at the very instant of the alleged misbehavior or disobedience of the
court’s ruling. The term “summarily” used in Virginia Code Section 18.2-456
“does not refer to the time the adjudication of contempt must be made, but to the
form of the procedure which dispenses with any further proof or examination and
a formal hearing.” Higginbotham v. Commonwealth, 206 Va. 291, 294 (1965).1
Any delay, however, cannot be unreasonable in duration or prejudicial to the
defendant. 1d.**

If the judge does not proceed immediately, full due process rights must be
afforded. Id. at 295. The Court of Appeals of Virginia in Henderson v.
Commonwealth, Record No. 2383-09-1 2010 WL 4608327, 2010 Va. App.
LEXIS 451 (Nov. 16, 2010) (unpublished), citing Robinson v. Commonwealth, 41
Va. App. 137 (2003), stated that “a court retains the common law authority to
employ plenary procedures even for contempt that, by statute, may be punished
summarily.” A rule to show cause, which specifies the alleged contemptuous acts,
must then be served. Higginbotham, 206 Va. at 295.%°

(5) In cases of direct summary contempt, “in no case shall the fine exceed $250 and
imprisonment exceed ten days for the same contempt” in the district courts. Va.
Code Ann. § 16.1-69.24; See also Va. Code Ann. §§ 18.2-456 and 18.2-458.

(6) Virginia Code § 18.2-459 requires, in the event of an appeal, that the sentencing
judge provide a “certificate of the conviction and the particular circumstances of the
offense....” The written decision should state sufficient facts to show that the court
had jurisdiction to punish for contempt, that the contempt was committed in the
presence of the court, that the contempt was committed willfully. Carter, 2 VVa. App.
at 392 (1986) (quoting 17 Am. Jur. 2d Contempt § 100 (1964)).

Admission of the certificate on appeal in circuit court does not implicate the
confrontation clause of the Constitution. Gilman v. Commonwealth, 275 Va. 222
(2008). Since direct summary contempts are “not criminal prosecutions,” upon appeal

13 The verbal notice given five days after the contemptuous behavior in Higginbotham was held insufficient.

14 Since criminal summary contempt proceedings are not “criminal prosecutions,” statutes of limitation do not apply.
Porter v. Commonwealth, 65 Va. App. 467 (2015).

15 The judge does not have authority to testify at the contempt proceeding that takes place after the rule to show
cause is served. Hernandez v. Commonwealth, Record No. 1100-23-2, 2024 Va. App. LEXIS 470 (August 13, 2024)
(unpublished).
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to circuit court under Va. Code § 18.2-456, there is not a de novo trial and no
Confrontation Clause violation. 1d. at 228. ¢

It must be noted that Code Section 19.2-271 prohibits a judge from testifying (with
exceptions) “in any criminal or civil case as to any matter that came before him in the
course of his official duties.” 1d.!”; See also Rozario v. Commonwealth, 50 Va. App.
142 (2007). This prohibition includes contempt cases. Commonwealth v. Epps, 273
Va. 410, 414 (2007).

(4) Indirect Criminal Contempt
(a) Notice and an Opportunity to Prepare and be Heard is Required

The substantial difference between direct and indirect contempt is one of
procedure. Burdett v. Commonwealth, 103 Va. 838 (1904); Gilman v.
Commonwealth, 275 Va. 222 (2008). Where the contempt is committed in the
presence of the court, the court is competent to proceed upon its own knowledge
of the facts “and to punish the offender without further proof, and without issue or
trial in any form.” Burdett v. Commonwealth, 103 Va. at 846 (quoting Ex parte
Wright, 65 Ind. 504).

If some misconduct is committed outside the court’s presence, the contempt is
indirect, and the offender must be brought before the court by a rule or some other
sufficient process. Davis, 219 Va. at 398 (1978) (quoting Burdett v. Commonwealth,
103 Va. 838, 845-46 (1904)).

(b) Adequate Notice and Opportunity to be Heard

If “all the essential elements of the alleged contemptible conduct did not occur in the
presence of the ... court,” full due process rights and a plenary hearing must be
afforded. Scialdone, 279 Va. at 422. The defendant must also have a reasonable
opportunity to prepare for a hearing on whether he should be adjudged in contempt.
Davis, 219 Va. at 398 (1978).

(c) Notice Requirements Must Comply with Due Process

For indirect contempt cases, a criminal contempt show cause must specifically
describe the alleged criminal offense. In addition, the defendant must be served.

16 The Gilman case presents facts involving the contemnor appearing in court and testing positive in a drug
screening for cocaine. The Court of Appeals was also presented with a contempt issue involving a person appearing
and admitting in court to having smoked marijuana in Orndorff v. Commonwealth, 2024 VVa. App. LEXIS 173, 2024
WL 424472 (Feb. 6, 2024). The Court, upon rehearing en banc, affirmed the trial court “without opinion by an
evenly divided court.” The panel opinion of the Court (at 77 Va. App. 766 (2023)) was withdrawn.

7 The Gilman court also noted that the certificate of the conviction the judge drafts under Code Section 18.2-459 is
presumed to be trustworthy and reliable.
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Telling the defendant about the charge is insufficient. Higginbotham v.
Commonwealth, 206 Va. 291 (1965). Similarly, service of contempt proceedings
papers on a contemnor’s attorney, or faxing a letter to only the attorney without
personal service on the defendant, is insufficient to meet the notice requirements for
contempt. Va. Code Ann. § 8.01-314; Clugston v. Commonwealth, No. 2186-08-1,
2009 Va. App. LEXIS 344 (Aug. 4, 2009) (unpublished) available at
http://www.vacourts.gov/opinions/opncavwp/2186081.pdf.

(d) Entitlement to Bail Hearing

(€)

(f)

A person arrested on a criminal contempt capias?® is entitled to bail review in the
district court. The court must inform the defendant of his right to appeal from the
order denying or fixing the terms of bond. Va. Code Ann. § 19.2-120.

Defendants are Entitled to Representation by Counsel

Defendants in non-summary direct and all indirect criminal contempt cases are
entitled to representation by counsel. Unless waived, counsel must be appointed for
indigent defendants. Steinberg v. Steinberg, 21 Va. App. 42 (1995). Compensation for
appointed counsel is set forth at Virginia Code Section 19.2-163.

If the respondent waives is his right to an attorney, District Court Form DC-335,
TRIAL WITHOUT AN ATTORNEY, must be used and kept with the case to become part of
the record. Va. Code Ann. § 19.2-160

Presumption of Innocence

A person charged with criminal contempt is entitled to the benefit of the presumption
of innocence and the burden is on the prosecution to prove the guilt of the accused.
The Virginia Rules of Evidence apply. Carter, 2 VVa. App. at 396 (Common Law rules
of evidence applied prior to the promulgated Rule of Evidence).

(9) Recusal by the Judge

Generally, conducting contempt proceedings against a person does not disqualify a
judge from hearing either the case-in-chief or the ancillary contempt case. Taylor v.
Hayes, 418 U.S. 488 (1974). The form of the contempt proceeding, (either direct or
indirect contempt), affects the disqualification decision. United States v. Neal, 101
F.3d 993 (4th Cir. 1996). In Neal, the Fourth Circuit ruled that in indirect contempt
cases, the judge cannot assume a prosecutorial role. It vacated and remanded a
contempt finding against a witness for failing to appear because the district court
judge investigated the incriminating facts through extra-judicial means, introduced
evidence against Neal, and otherwise presented the government’s case, thereby
improperly assuming a prosecutorial role.

18A capias issued for contempt of court under Section 18.2-456 is “a charge of criminal offense” under Virginia’s
escape statute (8 18.2-478). Lopez v. Commonwealth, 73 Va. App. 70 (2021).
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Disqualification decisions in contempt proceedings require weighing a number of
factors. Considerations include ensuring fairness, avoiding the appearance of
partiality, reviewing whether setting the case on another judge’s docket would result
in undue trial delays, and determining whether the conduct was intended to force
disqualification. See Taylor, 418 U.S. at 532 (1974).

(h) Proof Beyond a Reasonable Doubt is Required in Criminal Contempt Cases

The Commonwealth must prove guilt beyond a reasonable doubt before a defendant
can be convicted. Taylor v. Hayes, 418 U.S. 488, 532 (1974); United States v. Neal,
101 F.3d at 997; See also Kidd v. Virginia Safe Deposit & Trust Corp., 113 Va. 612,
614 (1912); Cartier v. Commonwealth, No. 0960-12-1, 2013 Va. App. LEXIS 68
(Mar. 5, 2013) (citing Calamos v. Commonwealth, 184 Va. 397, 404-05 (1945)).

(i) Intentis a Necessary Element of Indirect Criminal Contempt

Intent is a required criminal contempt element; the evidence must show that there was
intent to commit criminal contempt. Carter, 2 Va. App. at 397 17 Am. Jur.2d
Contempt § 8 (1964). Thus, inadvertently neglecting to revise a findings instruction
does not give rise to a Section 18.2-456 criminal contempt violation. Ragland v.
Soggin, 291 Va. 282 (2016). Similarly, an attorney excusing his client and himself
from appearing in court because the parties had agreed to continue the case lacks
intent to obstruct or interrupt justice. Singleton v. Commonwealth, 278 Va. 542
(2009).

() Order Must be Clear

If the contempt allegation is based upon disobedience of an order of the court
(Section 18.2-456(5)), then, although a contempt finding could be based upon a
willful violation of an “oral pronouncement from the bench,” it must be a “clear,
coercive judicial order.” Aratoon v. Roberts, No. 052924, 2015 Va. App. LEXIS 23
(Jan. 27, 2015) (unpublished) (citing Amos v. Commonwealth, 61 Va. App. 730, 739
(2013) (en banc), aff’d, 287 Va. 301 (2014)).

A request by a judge in court that a lawyer produce evidence is not an order which
can be the basis for a contempt finding. Aratoon v. Roberts, Record No. 0529-14-4,
Va. App. (Jan. 27, 2015) (unpublished).

A lawyer’s failure to abide by a judge’s repeated warnings and orders in court to stop
his sarcastic, disrespectful behavior in court is sanctionable contempt. Crandley v.
Commonwealth, No. 1694-98-1, 1999 Va. App. LEXIS 498 (Aug. 10, 1999)
(unpublished) available at http://www.vacourt.gov/opinions/opncavwp/1694981.pdf.

It should be noted that in a protective order violation case, a Russian-speaking
defendant who had an interpreter was held to have had sufficient notice of the order’s
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(k)

()

terms. Koroshev v. Commonwealth, Record No. 1235-13-4, 2014 WL 5839774 (Va.
App. Nov. 12, 2014) (unpublished). Mr. Koroshev’s’s failure to read the terms did not
nullify that actual notice. I1d.

Court Must have Authority Over Contemnor

A person cannot be held in contempt if the court had no authority to enter the original
order. Bryant v. Commonwealth, 198 Va. 148 (1956). For example, in Bryant, the trial
court in a criminal case issued an order for the husband of the criminal defendant to assist
with the defendant’s probation. The husband could not be proceeded against for contempt
because the trial court had no authority to make the order initially. Id.

Due Process Requirements

A defendant in an indire